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FOREWORD

This volume brings together the contributions eritby Natali Sequeira, Caroline Berube
and Deborah Loedt, Mohamed Abdel Raouf, Doug Jandslanet Walker prepared on the
occasion of the @loquia on international arbitrationheld in Milan throughout 2013 and
2014.

The Qlloquia on international arbitratiorare held periodically in an informal round-table
setting and are addressed to professionals andusehcounsels who can, thus, exchange
views with arbitration experts from different jutistions.

The Colloquia papers on international arbitratiopublish the papers written by the
Colloquids speakers on the subject treated.

The Colloquia papersare published yearly and are issued in an electrimnim with free
access to the full text.

With its open-access publishing, the Milan Chandfekrbitration offers an easy access to
information on alternative justice contributingite widest diffusion.

We wish to acknowledge the authors of the artialbe have devoted time and attention to
our project.
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INVESTMENT ARBITRATION AT THE
INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT BPUTES
(ICSID)

Natali Sequeira

SUMMARY: 1. Introduction. — 2The ICSID Convention and Arbitration Rules. — 3SID
Caseload. — 4. Article 25 of the ICSID Conventién- Legal disputes arising directly out of a
dispute. 6 — Consent. 7 — Features of ICSID Artidra 8 — Conclusion. 9 — Bibliography.

This article is based on the information providedatidg the Colloquium on Investment Arbitration at
ICSID, held at the Milan Chamber of Arbitration dane 12, 2013. Data and graphics referred to iis thi
article have been updated to February 2014

1. Introduction

Since its establishment in 1966, the Internatiddahtre for Settlement of Investment
Disputes (ICSID) has been the most recognizedyedéling with the settlement of investor-
state disputes. The prominence of ICSID’s rolenwestment arbitration is reflected in the
statistics of the United Nations Conference on &radd Development (UNCTAD), according
to which, out of the 514 known treaty-based arbaraproceedings in 2012, a total of 314
(representing approximately 61% of all known trezages), have been brought under the ICSID
rules® According to UNCTAD, in 2012 there were 58 newitgtion proceedings pursuant to

! See the UNCTAD document, “IIA Issues Note - Receewddopments in Investor-State Dispute Settleme3DE)

No. 1,” May 2013, p. 3, available at httpgrttad.org/diaeThese figures include cases registered both ditgpto

the ICSID Convention and the ICSID Rules governingAtditional Facility for the Administration of Preedings

by the Secretariat (the “Additional Facility RulesThe Additional Facility allows ICSID to administproceedings
involving: i) a State that has not ratified the IOSConvention; or ii) an investor whose State is antICSID
Contracting State. ICSID also provides administratgervices pursuant to other mechanisms such as the
UNCITRAL Arbitration Rules and othexd hocproceedings agreed to by the disputing parties.



investment treaties, 39 of which, that is over 6¥8re submitted to ICSIBThe Centre is
currently composed of 60 staff members from ovec@ntries.

This article briefly describes the jurisdictionaluirements provided for by the ICSID
Convention. It also provides an overview of statisbn ICSID cases, distribution per sector,
geographical areas, main sources of consent andsdiss some distinctive features of ICSID
arbitration.

2. ThelCSID Convention and Arbitration Rules

The ICSID Convention is a multilateral treaty gatout the mandate and the structure
of the Centre and the main rules of procedure @fdispute settlement mechanisms, developed
by the Rules of Procedure for Arbitration Procegdirf‘ICSID Arbitration Rules”) and the
Rules of Procedure for Conciliation Proceeding€$ID Conciliation Rules”), both adopted by
the Administrative Council of the Centre pursuanétticle 6(1) of the ICSID Convention.

The Convention was opened for signature on MarcH 285 and entered into force on
October 14, 1966, at which time it was ratified 28y countries. As of February 15, 2014, 158
States have signed the ICSID Convention and 15@sSkeave ratified it.

2 According to UNCTAD, this is a record number ofessp. cit, p. 2.



ICSID Contracting States and Other Signatoriesto the | CSID Convention as of December 31,
2013

I CONTRACTING STATES TO THE ICSID CONVENTION
SIGNATORY STATES TO THE ICSID CONVENTION
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The ICSID Arbitration Rules entered into force aandary 1, 1968 and have been
amended on three occasidnsThe Arbitration Rules provide the procedural feavork for
ICSID proceedings, from the registration of a rexjuier arbitration to the rendering of an
award, and for all possible challenges under ti&DCConvention.

The Arbitration Rules are supplemented by the ICROles of Procedure for the

Institution of Conciliation and Arbitration Proceeds (“Institution Rules”) that apply from the
receipt of the request for arbitration until itgisdration.

3. ICSID Caseload

. Casesregistered per year

The first ICSID case was registered in 1972. Froat year until 1996, the Centre
registered a total of 38 cases (an average ofel€scper year).

As shown in the graphic below, the number of reged ICSID cases has increased
dramatically since then, particularly from 1997atigh 2002. During this 5-year period the
Centre registered an average of 15.5 cases per year

% The ICSID Caseload — Statistics, Issue 2014-1, av&ilable at https://icsid.worldbank.org
4 The amendments came into effect on Septemberd®a, January 1, 2003 and April 10, 2006.



This trend continued during the last decade anch 2003-2013, the Centre registered
an average of 34.5 cases per year, with 40 news aaggstered in 2013. By December 31,
2013, the Centre had registered a total of 459%Case

This rise in the number of ICSID cases is undouptediuenced by the increase in the
number of bilateral and multilateral investment dratle agreements, as well as cross-border
investment worldwide.

Total Number of |CSID Cases Registered by Calendar Year®
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II. Casesby State Party

The geographical regions represented in ICSID casediverse and include States
from every region of the world.

Historically, Latin American countries appearedespondent parties in a considerable
number of ICSID proceedings when compared to othgions’ This seems to be gradually
changing. As illustrated in the graphic below, éhdras been a gradual increase of cases
involving European, Central Asian, and African ctigs.

We are also observing an increasing number of dpeel and mid-income States acting
as respondents in ICSID proceedings and, in gereerabre even distribution of cases by State
Party involved.

® These figures include cases registered both tth@dCSID Convention and the Additional Facility Raile

® The ICSID Caseload — Statistics, Issue 201dpl cit, p. 7.

" The ICSID Caseload — Statistics, Issue 201dpl cit, p. 11. States from South America, Central Amesiod the
Caribbean have participated in 34% of the casestargd by ICSID since its inception until DecemhkrZ013.



Geographical Distribution of New | CSID Cases Registered in 2013, by State Party
involved ®
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8 The ICSID Caseload — Statistics, Issue 201dplcit, p. 24



Geographic Distribution of New Cases Registered in 2013 under the ICSID
Convention and Additional Facility Rules, by State Party I nvolved®:

Bulgaria, 1

Croatia, 2

Cyprus, 1

Hungary, 2

Kazakhstan, 1

Kyreyz Republic, 1 Egypt, 6 Burundi, 1
Slovenia, 1 Cameroon, 1 France, 1
Madagascar, 1 Greece, 1
Uzbekistan, 4 Mali, 1 Costa Rica, 1
lordan, 1 Nigeria, 1 Spain, 3 El Salvador, 1 Peru, 1 Pakistan, 1
Papua New Guinea,
Tunisia, 1 Uganda, 1 Panama, 1 Venezuela, 1 1 Mexico, 1
. . .| North i
Eastern Europe & Middle East & Sub-Saharan Western Central America South America South & East Asia D[g MI
Central Asia Morth Africa Africa Europe & the Caribbean & the Pacific Mexica & US)

1. Cases by Economic Sector

The disputes handled in ICSID proceedings arisewide variety of economic sectors
and industries.

The oil, gas and mining sectors represented appeairly 27% of all ICSID cases
registered in the year 2013, while disputes invajvihe electricity sector represented 20% of
the cases. Nevertheless, as shown in the grapliwbthe Centre has seen an increase in the
diversity of other economic sectors involved, imtihg transportation and renewable enerffles.

° The ICSID Caseload — Statistics, Issue 201dgl cit, p. 25. The classification of the geographic ragiabove is
based on the World Bank’s regional system, available at:
http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/OagePK:180619~theSitePK:136917,00.html.

9By the end of 2013 and the beginning of 2014, thetit@aegistered at least five cases dealing wishuties arising
out of investments in the renewable energy se®RBREEF Infrastructure (G.P.) Limited and RREEF Pamrdpean
Infrastructure Two Lux S.a r.l. v. Kingdom of Sp&i@SID Case No. ARB/13/30}Antin Infrastructure Services
Luxembourg S.a.r.l. and Antin Energia Termosolav.B.. Kingdom of SpaifiCSID Case No. ARB/13/31Eiser
Infrastructure Limited and Energia Solar Luxembo&g r.l. v. Kingdom of SpaifiCSID Case No. ARB/13/36),
Masdar Solar & Wind Cooperatief U.A. v. Kingdom o&BpICSID Case No. ARB/14/1), arBlusun S.A., Jean-
Pierre Lecorcier and Michael Stein v. Italian Repab(ICSID Case No. ARB/14/3).



Distribution of New Cases Registered in 2013 under the ICSID Convention and Additional
Facility Rules, by Economic Sector ™
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4. Article25 of the | CSID Convention

The drafters of the ICSID Convention referred te thrm “jurisdiction” broadly by
defining it as “the limits within which the provisis of the Convention will apply and the
facilities of the Centre will be available for cdiiation and arbitration proceeding¥’”

ICSID’s jurisdictional requirements are outlined Amticle 25(1) of the Convention,
which provides the following:

“(1) The jurisdiction of the Centre shall extendatoy legal
dispute arising directly out of an investment, lestw a
Contracting State (or any constituent subdivisioagency of a
Contracting State designated to the Centre byStae) and a
national of another Contracting State, which theigsto the

1 The ICSID Caseload — Statistics, Issue 2014, cit, p. 26 The sector classification is based on the World
Bank’s sector codes, available at http:/siteresssiveorldbank.org/PROJECTS/Resources/SectorCodesHists.p
12 Report of the Executive Directors, para. 22.



dispute consent in writing to submit to the Cenitkénen the
parties have given their consent, no party mayadwvétv its
consent unilaterally.

(2) ‘National of another Contracting State’ means:

(a) any natural person who had the nationality d€@antracting State other than
the State party to the dispute on the date on wthehparties consented to
submit such dispute to conciliation or arbitratias well as on the date on which
the request was registered pursuant to paragraplo{3rticle 28 or paragraph
(3) of Article 36, but does not include any persdm on either date also had
the nationality of the Contracting State party e dispute; and

(b) any juridical person which had the nationaldf a Contracting State other
than the State party to the dispute on the datevioich the parties consented to
submit such dispute to conciliation or arbitratiand any juridical person which
had the nationality of the Contracting State pdadythe dispute on that date and
which, because of foreign control, the parties hageeed should be treated as a
national of another Contracting State for the pusps of this Convention.

These jurisdictional requirements are briefly exptd below.

. Contracting State

Article 25 of the Convention provides that ICSIigration proceedings are restricted
to “a Contracting Staté...) and a national of another Contracting StatErom this, it follows
that the Convention provides a forum for disputttlex@entonly betweerStates and foreign
investors, excluding from its jurisdiction disputasong investors and State-to-State disptites.

For a State to participate as a party in an ICSi@cgeding, it must have signed and
ratified the Convention. This requirement cannotweived by agreement of the disputing
parties'*

In accordance with Article 68(2), the Conventiortees into force 30 days after the
deposit of the ratification instrument at the WoBdnk, which notifies the other signatory
States of such deposit. The list of current ComitrigcStates, which includes the date of
signature, date of deposit of ratification and dzftentry into force of the Convention for each
State, is published on ICSID’s website.

13 The Centre has administered State to State dispatir the rules specified in applicable treaflém Secretariat,
at the request of the parties, also provides adinative and logistical support under other intéamal dispute
settlement rules (e.g. UNCITRAL).

¥ There have been a few instances in which stagsaams the claimant party. S=g.Gabon v. Société Serete S.A.
(ICSID Case No. ARB/76/1).



I[I.  Constituent Subdivision or Agency of a Contracting State

The Convention further provides thaary constituent subdivision or agency of a
Contracting State may also appear as a party in ICSID proceedings/iged that they have
been duly authorized and designated before ther€bptthe Contracting State.

Constituent subdivisions and agencies have app&arkZSID arbitration proceedings
not only as respondent parti8dut also as claimant§1CSID maintains a complete list of such
designations of constituent subdivisions and agsnon its websit¥.

1. National of another Contracting State
Pursuant to Article 25(1) of the ICSID Conventidhe party opposing a Contracting
State in an ICSID arbitration proceeding shall afsvee anational of another Contracting State.
Article 25(2) of the Convention provides that awestor can be either an individual or a

corporation.

® Individual Investors

Individual investors may not have access to ICS|D¥sdiction if they possess the host
State’s nationality. Thus, pursuant to Article 2%42 of the ICSID Convention, an individual
must be a fational of another Contracting Stédtboth: i) at the date of consent; and ii) at the
date of ICSID'’s registration of the request foritebion.

This nationality requirement in the ICSID Conventimay not be waived by agreement
between the disputing parties and must be exprestsied in the request for arbitration
(Institution Rule 1(d)(ii))!® The Convention does not allow for exceptions camog this
requirement. Thus, a natural person may not bnni&1D claim against its own State.

(i) Juridical Persons

Similar to the provision for natural persons iniglg 25(2)(a), the first section of
Article 25(2)(b) requires that a legal entity peigating in an ICSID proceeding must have the
nationality of ‘another Contracting Statedifferent from that of the State party.

15 Seee.g. Repsol YPF Ecuador S.A. v. Empresa Estatal Petsotid Ecuador (Petroecuadof)CSID Case No.
ARB/01/10).

16 Seee.g. Government of the Province of East Kalimantan v.Kgiltim Prima Coal and otherCSID Case No.
ARB/07/3) andTanzania Electric Supply Company Limited v. Indepah®ower Tanzania Limitg¢iCSID Case No.
ARB/98/8).

17 See ICSID/8-C Designations by Contracting States in Regarding Gurestt Subdivisions or Agencies (Art. 25(1)
and (3) of the Convention)h “Contracting States and Measures Taken by Them éoPtipose of the Convention
available at: https://icsid.worldbank.org.

18 |CSID Institution Rule 2 provides thatf1) The request shall: (...) (d) indicate with respiecthe party that is a
national of a Contracting State: (i) its nationaliyy the date of consent; and (ii) if the party isatural person: (A)
his nationality on the date of the request; andt{Bi he did not have the nationality of the Contirag State party to
the dispute either on the date of consent or ord#te of the request

19 Most ICSID tribunals have adopted a traditionalrapph by looking into the place of incorporationdetermine
the nationality of a juridical person. Seg. Treaty between United States of America and thgeAtine Republic
Concerning the Reciprocal Encouragement and Protecofidnvestment, signed on November 14, 1991 (ths-“
Argentina BIT").
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However, the second section of Article 25(2)(b)tedrs two relevant distinctions as to
the requirements for juridical persons: i) that tieéevant date for a company to have the
nationality of ‘another Contracting Stateis only the date of consent (and not the date of
registration which is also required for naturalgoers); and ii) that juridical persons may bring a
claim against its own State, provided thbetause of foreign control, the parties have agreed
[that the juridical persorfje treated as a national of another Contractingt&t

It follows from the above that the exception coméal in the second clause of Article
37(2)(b) allows foreign investors operating throutgital companies e(g. due to legal
requirements of the host States or other businetechbnical reasons) to participate as parties in
ICSID proceedings.

Although the Convention does not specify any paldic formalities as to the way in
which the “parties’ agreement” on the foreign cohtrequirement must be proved, such
agreement is usually reflected in the instrumentafsent itself €.g. contract, investment
treaty, local lawy°

It is important to note that this provision doeg preclude the possibility of a foreign
investor bringing a claim against the host Statésirown right €.g.as a hational of another
ICSID Contracting State) under the first section of Article 37(2)(b).

1. lItaly and Italian Investors in ICSID Proceedings

On November 18, 1965, ltaly was one of the firsurtdes to sign the ICSID
Convention. The ratification instrument was depasbiwvith the World Bank on March 29, 1971
and it became a Contracting State on April 28, 1@ttsuant to Article 68(2).

Italy has not designated angdhstituent subdivision or agencie® participate as
parties in ICSID proceedings instead of or jointth the State itself pursuant to Article
25(1)%

While a number of ICSID tribunals have dealt witlspdites between a Contracting
State and investors relying upon their Italian ovaality® it was not until February 21, 2014,

20 Seee.g. Compagnie d’Exploitation du Chemin de Fer Tgmb®nais v. Gabonese Repub{lESID Case No.
ARB/04/5) a case in which this agreement was refteirtea concession contract. Many bilateral investineeaties
contain these types of agreements. &geArticle VI1I(8) of the US-Argentina BIT and ArticlX(4) of the Acuerdo
entre la Republica de Bolivia y la Republica del€hgara la Promocién y Proteccion Reciproca de teianes
signed on September 22, 1994 (the “Bolivia-Chile BIT")

21 see document ICSID/3List of Contracting States and other Signatorieshef Convention as of November 1,
2013, available at https://icsid.worldbank.org.

22 gsee the document ICSID/8-Mésignations by Contracting States in Regarding @arent Subdivisions or
Agencies (Art. 25(1) and (3) of the Conventio)”“Contracting States and Measures Taken by Them #or th
Purpose of the Conventibavailable at: https://icsid.worldbank.org.

2 Seee.qg. AGIP S.p.A. v. People's Republic of the Coftf2SID Case No. ARB/77/1), pursuant to a contract
between a subsidiary of AGIP S.p.A., an Italian pany and the Government of the Con§alini Costruttori S.p.A.
and ltalstrade S.p.A. v. Kingdom of Morogq¢GSID Case No. ARB/00/4), pursuant to the 1990 Maoeitaly BIT;
Impregilo S.p.A. v. Islamic Republic of Pakist@@SID Case No. ARB/02/2), pursuant to the 1997 Rakistaly
BIT; Saipem S.p.A. v. People's Republic of BangladéSBID Case No. ARB/05/7), pursuant to the 1994
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that the Centre registered the first request fbitration in which Italy appears as a respondent
party @lusun S.A., Jean-Pierre Lecorcier and Michael r5tai. Italian Republic -
ICSID Case No. ARB/14/3.

5. Legal disputesarising directly out of adispute

I. Legal Disputes

The jurisdiction of the Centre only comprises disguof a legal nature, namely
divergences among the parties regarding obligaamsrights, and not mere “interests.”

“The dispute must concern the existence or scopédegfal right or obligation, or
the nature or extent of the reparation to be made lireach of a legal

obligation” %

A dispute can be qualified as “legal,” if the claisngrounded on rights protected in a
legal instrument, such as an investment treatygraract, or a local legislation, and when the
remedies sought by the claimant party are also tdgal nature, such as compensation of
damages or restitution of righfts.

Thus, political or purely commercial disputes aoé covered by ICSID jurisdiction.
1. Investment

The term “investment” is not defined by the ICSIBr@ention. Its definition is left for
the disputing parties to define the type of invesita that will be covered by the dispute
settlement mechanisms foreseen by the ICSID Coiorent

Notwithstanding the above, a majority of ICSID tnifals have considered that the term
“investment” has an objective and independent nmeaapart from the definition given by the
parties>’ Most tribunals have generally applied a “doulett,t’ analyzing not only whether the
investment complies with the definition agreed yahe parties in the applicable instrument, but
also, if the investment should be considered a$ suthin the framework of the ICSID
Conventiorf®

Bangladesh-Italy BIT; an#/aguih Elie George Siag and Clorinda Vecchi v. Arapublic of EQyptiICSID Case No.
ARB/05/15), pursuant to the 1989 Italy-Egypt BIT, amathers.

%ps of the date of this presentation at the Chambekrbitration of Milan, held June 12, 2013, ICSIDchaot
registered any arbitration proceedings in whiclylparticipated as the respondent party.

%5 Report of the Executive Directorsp. cit, para. 26.

26 See Schreueop. cit, para. 60.

%" see, among otherQuiborax S.A. and Non-Metallic Minerals S.A. v. Riational State of BolivigICSID Case
No. ARB/06/2), Decision on Jurisdiction, September Z¥12, paras. 210-217 aBdba Fakes v. Republic of Turkey
(ICSID Case No. ARB/07/20), Award, July 14, 2010, paas.

2 See Schreueip. cit, paras. 122-125. The Centre’s jurisdiction doesamer disputes arising out of merely
commercial disputes.
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6. Consent

One of the main features of an arbitration proaggdidministered by ICSID, is its
voluntary naturé? thus the submission of a dispute to the Centreldvaecessarily require
consent from both parties.

The fact that a State has ratified the Conventammot be considered, by itself, as a
manifestation of consent to ICSID arbitration bgttBtate.

As provided by the Preamble of the Convention:

“(...) no Contracting State shall by the mere facitgfratification, acceptance or
approval of this Convention and without its condeatdeemed to be under any
obligation to submit any particular dispute to cdiation or arbitration.”

Thus, the ratification of the ICSID Convention byState signals the commitment to
apply the dispute settlement mechanisms providedhfthe ICSID Convention. However, such
commitment alone is not sufficient. It is therefonecessary to provide evidence of the
Contracting State’s explicit consent to submit gpetypes of disputes that may arise between
that State and investors of other ICSID Contrac8iages.

Article 25(1) of the Convention provides that swtmsent must be granted in writing.
This requirement is reflected in Article 2(1)(c) tfe Institution Rule¥ that provides that,
together with the request for arbitration, it ic@egsary to attach the documents contaisungh
consentg.g.an investment contract between the State andvastior from another Contracting
State, local investment laws, or bilateral or nhatéral instruments (such as bilateral investment
treaties).

For the purpose of the registration of a requeasafbitration before ICSID,Consent of
the parties must exist when the Centre is séiZed.

Article 2(3) of the Institution Rules provides that

“[The] ‘[d]ate of consent’ means the date on which theiparto the dispute
consented in writing to submit it to the Centrebdth parties did not act on the
same day, it means the date on which the secoryg acted’

Article 2(3) suggests that the parties’ consent mayeflected in different instruments.
For example, in a local investment law of a CortinacState providing for ICSID arbitration,
the State’s consent would be reflected in the kmelfi, while the investor's consent would be
reflected in another written instrumeng.g. the request for arbitration, or a previous
communication to the State, accepting the “offeratbitration.

29 «Consent of the parties is the cornerstone of thisgiction of the Centr& Report of the Executive Directorsp.
cit., para. 23.

%0 Rules of Procedure for the Institution of Concibatiand Arbitration Proceedings (the “Institution &sf).

31 Report of the Executive Directomsp. cit, para. 24.
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The graphic below illustrates the basis of consemboked to establish ICSID
jurisdiction in cases registered under the ICSIDw&mtion or the Additional Facility Rules as
of December 31, 201%.

Energy Charter Treaty

(ECT)
\

12%

Bilateral Investment
Treaty (BIT)
57%

Investment Law of the
Host-State
17%

Investment Contract
between the Investor
and the Host-State
14%

I. Consent reflected in an investment contract

The incorporation of arbitration clauses in investincontracts between investors and
States was the main source of consent invokeckifirt ICSID arbitration proceedings.

It was not until the mid-1980s that the first cabased on local laws and bilateral
investment treaties were registered by IC&1D.

From 1966 through December 2013, 19% of ICSID cdsese been based on an
arbitration clause contained in an investment eattbetween an investor and a State. During
the year 2013 only 14% of the ICSID cases wereditbpursuant to these clauses.

32 The ICSID Caseload — Statistics, Issue 201dpl cit.,p. 10.

33 The first ICSID caseHoliday Inns S.A and others v. Moroci€SID Case No. ARB/72/1), registered in 1972,
invoked consent in an investment contract betwesmmgany and Morocco.

34 The first ICSID case based on a local law Basthern Pacific Properties (Middle East) LimitedAvab Republic
of Egypt(ICSID Case No. ARB/84/3), whilasian Agricultural Products Limited v. Democratiocilist Republic of
Sri Lanka(ICSID Case No. ARB/87/3) was the first ICSID caseoking a bilateral investment treaty.

% The ICSID Caseload — Statistics, Issue 201dpl cit, pp. 10 and 23.
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[. L ocal laws

Some ICSID cases are brought pursuant to locadlsgin. During the year 2013, 17%
of the cases that were registered by the Centiedrein a local law as a source of consent,
which represents 8% of all cases registered byDGSice its inceptiof’

1. Bilateral Investment Treaties

According to UNCTAD: the international investment regime consists of enibran
3,200 agreements, which includes over 2,860 bidtewestment treaties (BITs) and over 340
“other international investment agreements” (e.geef trade agreements (FTAS), economic
partnership agreements (EPAs) or framework agre¢sneith an investment dimensidtij

Simultaneously, together with the increase in thmlper of BITs, the treaties of many
contracting parties also became more detailed,ef@ample, by including more extensive
definitions of investment, protection standardsl arbitration clauses.

Bilateral investment treaties are undoubtedly thenmsource of consent in ICSID
arbitration proceedings. These instruments have beeked for consent in 63% of the 459
cases that have been registered by the CentreRecember 31, 2014.

According to UNCTAD, as of June 31, 2013 Italy leahcluded a total of 94 bilateral
investment agreements, 74 of which are currentfpiice*

7. Featuresof ICSID Arbitration

As stated in the Preamble to the Convention, tha&r€evas conceived to address the
growing need to provide appropriate facilities thbfor States and foreign investors — to settle
investment disputes that may arise between them.

The fact that parties to ICSID arbitration must &w be a State, on one side, and a
private foreign investor on the other, requirestaier assurances and a particular range of
services that distinguish ICSID from otHera dealing with international arbitration.

Some of these particular features are listed below:

. Impartiality (Articles 18-24 of the ICSID Conventioff) The Centre’s function
is to provide services and facilities for the settént of investment disputes.

36 [|h;

Ibid.
3T UNCTAD, “IIA Issues Note — International Investment Policyimgkn Transition: Challenges and Opportunities
of Treaty Renewal No,4June 2013, p. 1, available at httpsitad.org/diae.
38 |hi

Ibid.
% See Full list of Bilateral Investment Agreements comgd by June 1, 2013 available at:
http://unctad.org/Sections/dite_pcbb/docs/bitsy ipalf
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Thus, it has an administrative role, and does mnugage itself in the
adjudication of claims, a role reserved to the umidls and conciliation
commissions.

= Delocalized facility (Article 44 and 53 of the ICSID Convention): ICSID
arbitration proceedings are not attached to anpmatcourt system, thus they
are independent from their judicial control. Purgua the Convention, ICSID
awards are not subject to an appeal or any otheeds, except those provided
by the Convention itself.

. Immunity (Articles 19-22 of the ICSID Convention): in order enable the
Centre to fulfill its functions, by signing the Gamntion, the ICSID Contracting
States grant international law immunities to thieutnal members, counsel,
witnesses and the Centfe.

= Inviolability of records(Article 23 (1) of the ICSID Convention): providésat
the archives of the Centre are inviolable. Thisrgntees the confidentiality of
proceedings, when agreed by the parties.

= Cost-effective fee structur€Article 17 of the ICSID Convention and
Regulations 14-19 of th€SID Administrative and Financial Regulationt)e
Centre is a non-profit facility within the World Bl Group. The institution
promotes cost efficient proceedingsg. fixed annual fees for all ICSID
administrative services of US$32,000 and a US$3@90day cap on arbitrator
fees. All other direct expenses related to indigldproceedings and hearing
services are charged at cost (no premium or additifees are charged to the
parties).

. Worldwide facilities ICSID has access to the World Bank premises and
conference rooms at no additional costs for théiggarWashington D.C. and
Paris are very common locations for ICSID hearifidse Centre has also made
arrangements with other arbitration and internaidnstitutions around the
world.

= Confidentiality/Transparency of ICSID Proceedinghe Convention and the
Arbitration Rules do not contain a general presummpbf confidentiality in
ICSID proceedings and encourage transparency dDi@&ceedings.

40 See also the Report of the Executive Directorsa.pHs and Chapters IV and V of the ICSID Adminisiaand
Financial Regulations, dealing with th&éneral Functions of the Secretafisdnd “Functions with Respect to
Individual Proceedinds

41 pursuant to Article 20 of the ICSID Convention, @entre enjoysitnmunity from all legal procesArticle 21 of
the Convention further provides that conciliatorhiteators and the officers of the Secretariat as@y immunity
“with respect to acts performed by them in the eiserof their functions”The provisions of Article 21 also apply to
“parties, agents, counsel, advocates, witnessesparis...) in connection with their travel to and from, andithe
stay at, the place where the proceedings are.held



16

= Compliance (Article 53 of the ICSID Convention): Parties to SID
proceedings are bound by awards and therefore volsttarily comply with
them without further process. Awards are not sulietocal remedies.

= Enforcemen (Article 54 of ICSID Convention): Contracting $a must
recognize awards rendered by ICSID tribunals #seiy were a final judgment
of their own courts.

8. Conclusion

Arbitration proceedings before the Centre haveeased significantly during the last
fifteen years due to the proliferation of investmemd trade agreements and cross-border
investment.

While most ICSID cases still arise from disputeshe oil, gas, electricity and mining
sectors, during the last few years the Centre das significant changes in the identity of the
parties involved in ICSID proceedings. Particulatlyere seems to be a growing number of
developed and middle income states acting as rdsptsm and a more diverse and balanced
distribution of cases per country.

The special features of ICSID arbitration ruled gractices have allowed the Centre to
meet these new realities and challenges of a ghaohand diversified economy. In this context
ICSID continues to provide a neutral forum for 8saand investors to settle their disputes and
play a critical role by reinforcing legal stability international investment relations.
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ARBITRATION IN CHINA

Caroline Berube, Deborah Loedt

SUMMARY: 1. Introduction. — 2. Arbitration Agreemtsn — 3. Arbitration Commissions
Options for Foreign Parties Doing Business in Chinad The Real Picture of Arbitration in
China. —5. Enforcement of Arbitration Awards. -G&nclusion

1. Introduction
A. Historical evolution

Although an arbitration commission was set up ia 950's, China only promulgated its
Arbitration Law in 1994 Before that, matters were regulated essentigllgdattered laws and
regulations relating to domestic disputes. Somtheée laws still remainin addition, general
laws such as the Civil Procedure Law and the Contraw remain applicable as they define the
general principles for disputes and contract.

The promulgation of the Arbitration Law in 1994 efs the framework for both domestic and
international arbitration disputes. This law isfat, a result of China’s open door policy and
was a necessary step to its accession to the Wratte Organizatich

B. Current law

Domestic arbitration law

Domestic arbitration is governed by the Arbitratlcsw that came into force on September 1st,
1995. This law defines the general legal framevadrérbitration in China included arbitrability,
hearings, evidence, arbitrators and award. The maaéh of the Arbitration Law is to remove
domestic arbitration from the government’s rul@e Arbitration Law expanded the scope of
arbitration and imposes arbitration agreementsfiaatiand binding decisions.

! Promulgated on August 311994,

2 The Law on Mediation and Arbitration of Labour Pises.

3 Wang Sheng Chan&esolving Disputes Through Arbitration in MainlaBtiina, Law Press, China, June 2003, p.
10. The author explains the steps taken by Chilh@tome a member of the WTO.

4Wang Sheng Chan&esolving Disputes Through Arbitration in MainlaGtiina, Law Press, China, June 2003, p.
11.
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The Civil Procedure Law remains applicable and rppnts the Arbitration Law.

International arbitration law

A specific chaptéron international arbitration regulates internagioarbitration in China. The
provisions related to international disputes comamainly the assistance by local Courts, the
award, and international arbitration organizatioifie China International Chamber of
Commerce is the authority in any international taaition centre setup in Chiha

Due to its brevity, the Arbitration Law fails toguide for all the aspects of arbitration as is the
case in order arbitration aGthowever, the law was modelled under the UNCITR¥bdel
Law? and as such it follows international principleBeTCivil Procedure Law is also applicable
to international arbitratiof.

Law reform projects
The Arbitration Law has never been amended. Becaliggs brevity, it can be adapted to the
changes in arbitration practice. The ArbitrationM_eefers to other regulations and notices as
supplemental regulations. These supplements haredraended from time to tirtle

C. Confidentiality and publication of awards
Privacy of proceedings
In accordance with Article 40 of the Arbitrationwaarbitration hearings may only be public if
all the parties agree to it. However, cases inmg\$tate secrets must be kept confidential. The
Arbitration Law does not define State secrets.dot,ffew arbitrations are public as parties
usually prefer the hearings to be kept private,ctvhin fact, is one of the advantages of
arbitration

Publication of awards

Because most arbitration proceedings are keptteriew awards are rendered publicly.

® Chapter 9 Special provisions on arbitration invedvforeign interests of the Arbitration Law.

® Article 73 of the Arbitration Law.

"Wang Sheng Chan@esolving Disputes Through Arbitration in Mainlafhina, Law Press, China, June 2003,
p.15. The author details the gaps in the new law.

® wang Sheng Chan&esolving Disputes Through Arbitration in MainlaBtiina Law Press, China, June 2003, p.
17.

® Article 73 of the Arbitration Law.

10 Article 73 of the Arbitration Law.

1 For example, a new version of the CIETAC Rules cante effect on May T, 2012.
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2. Arbitration Agreements
A. Clauses and submission agr eements

Principles

According to Article 4 of the Arbitration Law, thearties must contractually agree to dispute
resolutions through arbitration. The arbitratiomesggment can exist as a clause incorporated in a
contract or as a separate arbitration agreemeng inefdre or after the dispute arises.

Doctrine of severability

The applicable legal provisioisonfer severability of an arbitration clause frissnunderlying
agreement. According to Article 19 of the ArbitcetiLaw, the arbitration agreement “shall not
be affected by the alteration, dissolution, terrtiovaor invalidity of the contract”. Before the
enactment of the Arbitration Law, it was unclearetifer arbitration clauses were severable.
This is no longer the case. Not only does the fabdn Law provide for severability, but so
does the Contract L&

B. I ncor poration by reference

The question of the validity of an arbitration dauincorporated by reference is resolved by
Article 16 of the Arbitration Law. This article primes that the arbitration clause must be
contained in the contract or in any “other writsgreements for arbitration”.

The arbitrators will ensure that the common inamtif the parties was to submit the dispute to
arbitration. A problem might arise when, for exaeyph buyer signs a purchase order which
refers to annexed general terms of the sale anditamms which contains an arbitration clause.

The Supreme People’s Court validated that when rdaract refers to an arbitration clause
contained in another contractual document withapying the said arbitration clad$ethe
scope of the arbitration clause should be extertlagply to any dispute related to this first
contractual agreement and the related ones.

This interpretation is extended when an agreensesitént as to arbitration but refers to another
contractual document containing an arbitration stau

A decision made by the Intermediate People’s Colitunnan Kunming illustration how the
Chinese courts will interpret the issue of incogtimn by reference of arbitration clauses. In
this case, two parties entered into an agreemams$ferring exploration rights and containing an
arbitration clause. The two parties subsequentigred into an agreement with two individuals
to assign their respective positions regardingetkgoration rights, and the second agreement
did not contain any arbitration clause. A disputesa among the assignees and one of the
parties filed a lawsuit in court claiming that ibg/not bound by the arbitration clause in the
initial agreement. The Intermediate People’'s CanfrtYunnan Kunming ruled that the

12 Article 19 of the Arbitration Law.

13 Article 57 of the Contract Law.

14 Article 11 paragraph 1 of the Interpretation oé tSupreme People’s Court on Certain Issues Concething
Applicability of the Arbitration Law.

% Intermediate People’s Court of Yunnan Kunming, t8eyber 15, 2008, (2008) Li Shouwei vs. Jinning Cpunt
Tongxin Recycling Resource Utilization Co., Ltd., Cggeng County Gaoxi Construction Co., Ltd., Zhou Bing.
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arbitration clause was not affected by the chamgade to the initial agreement and apply to
subsequent agreements related to the same subjextPeople’s Court considered the new
agreement as an assignment of the initial corfftahe court deemed that an assignment
agreement signed by all the parties was linketiedrtitial agreement, thereby incorporating the
general clauses of the initial agreement into gsiggament agreement.

The Supreme People’s Court ruled that in the etfattan international treaty is applicable to
an agreement involving a foreign party and therig®onal treaty provides that any dispute
arising from this contract shall be submitted toitaation, the arbitration clause would apply

C. Arbitrability
Minimum essential content

The minimum content of the arbitration agreement@ned in Article 16 of the Arbitration
Law. The arbitration agreement needs to clearliedtzat the dispute will be resolved through
arbitration, the scope of the application of théitamtion and the arbitration commission
selected by the partiés

Further, the method of appointment of the arbitratzd language should be defined in advance
in order to avoid possible difficulties deciding the arbitrators, such as collusion between the
arbitrators and one of the parties. Electing thaliegble law of the agreement and the location
of the arbitral hearing are also recommended dsaa and detailed arbitration clause will make

the arbitral process easier.

Subijective arbitrability

Natural persons are permitted to resolve their udespthrough arbitration. However, the
arbitration law specifies that citizens must be‘axfual status®®. Similarly, legal persons may
also choose to resolve their disputes throughrattsin in Chin&”. A legal person refers to an
enterprise or corporatiéh and includes other types of commercial orgarosati

In China, the state cannot be a party to arbitnatiddowever, state-owned enterprises are
allowed to submit their disputes to arbitrationtekent case about the Wang Lao Ji trademark, a
famous health drink, was referred to arbitration amvolved the owner of the trademark, a
state-owned company from Guangzhou and a Hong Kontpany, user of the trademark and
producer of the drirfk

Objective arbitrability

Objective arbitrability refers to matters that canbe submitted to arbitration. The matters that
can and cannot be submitted to arbitration arewein Articles 2 and 3 of the Arbitration Law.

16 Please see below Section 2. G) Effects agdiidtparties.

17 Article 11 paragraph 2 of the Interpretationtlteé Supreme People’s Court on Certain Issues Congethan
Applicability of the Arbitration Law.

8 The arbitration clause will be deemed valid if #mbitration institution is not clearly designatedt the details
given are enough to identify it, in accordance wiité article 3 of the Interpretation of the Suprdmeeple’s Court on
Certain Issues Concerning the Applicability of théifmation Law.

19 Article 2 of the Arbitration Law.

20 Article 2 of the Arbitration Law.

Zlwang Sheng Chan&esolving Disputes Through Arbitration in MainlaBtiina, Law Press, China, June 2003, p.
145.

22 Guangzhou Pharmaceutical Holding Ltd. vs. JDB Group
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Arbitrable matters are in general matters arisiognfproperty rights and contractual dispties
and are disputes involving private (non-State) cenuial issues.

Certain matters can not be resolved through atigitraand may only be dealt with by the
People’s courts. These are any questions invohpegsonal status (marriage, adoption,
guardianship, inheritance) and matters settleddoyiistrative organisatiofis Labour disputes
in China must in first instance go to mediation anlitration labour commission before parties
can go to the People’s cotirt

D. Form requirements

Written arbitration agreements are required byAtstration Law, as per the abdie
E. Interpretation

General comments

Before a dispute arises or an arbitration applicatis filed, any party can approach an
arbitration tribunal or a court to interpret antbaétish the validity of the arbitration agreenfént
The fact that the parties can submit the matténed”eople’s court demonstrates the powers of
the court relating to the enforceability of theittdtion.

In the event that one party approaches an arhitratiounal and the other party approaches the
People’s court, the People’s court have priorityule on whether the arbitration agreement is
valid®®. In the event that a decision has already beedered by the arbitration institution
before the People’s court is requested to heaistgee, the decision made by the arbitration
institution is final and cannot be challenged atfreople’s cout

The validity of an arbitration agreement can algoraised before the commencement of a
hearing held before the arbitral tribuffal

The People’s couttinterprets arbitration provisions broadly. An &mdtion clause will apply to
any dispute relating to the agreement including @isgute arising from the formation, validity,
modification, transfer, performance, liabilitiesr foreach, interpretation and rescission of the
agreement.

Competence principle

The arbitration panel has the jurisdiction to decwhether the dispute may be submitted to
arbitration by examining the arbitration applicati@.e. determining whether the documents are
satisfactory?).

2 Article 2 of the Arbitration Law

24 Article 3 of the Arbitration Law.

5 Articles 2 and 17 of Law on mediation and arbitnatof labour disputes.

%6 Article 16 of the Arbitration Law.

27 Art. 20 of the Arbitration Law.

28 Art. 20 of the Arbitration Law.

29 Article 13 paragraph 2 of the Interpretation o tBupreme People’s Court on Certain Issues Concething
Applicability of the Arbitration Law.

30 Art. 20 of the Arbitration Law.

31 Article 2 of the Interpretation of the Supreme plets Court on Certain Issues Concerning the Applility of the
Arbitration Law.

32 Article 24 of the Arbitration Law.
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Parties can also challenge the jurisdiction oféati®trators and the arbitration institution has the
power to make a decision. This is the prima fa@gination of the validity and jurisdiction
of the arbitration application. The prima facie etatination can be challenged during the
arbitration procedure on factual grounds foundheyarbitral tribunal.

According to Articles 5 and 26 of the Arbitratiom, the People’s court’s power is limited to
determining the validity of the arbitration agreernand not to other issues.

F. Enforcing arbitration agreements

According to Article 5 of the Arbitration Law, wheeparties have agreed to resolve the dispute
through arbitration and have reached an agreemet tso, a People’s court cannot hear the
case, save for the enforceability of an arbitragioavision. The People’s court must limit its
authority to ruling on the validity of the agreerhbefore hearing any dispute.

In practice, the judge will not always address Wwhetrbitration should apply and, as a result, it
is the defendant’s obligation to object immediatélgfore any other issue is heard. The
defendant at the trial is required to immediatebyeot to court proceedings on the basis that
there is an arbitration agreement between thegsarfailing which he will be deemed to have
waived the right to submit the case to arbitratfion

The People’s court will, at the request of eitharty rule on the validity of the arbitration
clausé’. This is a declaratory action and can be takeangttime. In fact, there are no other
requirements other than one of the parties’ raitlilegssue.

The People’s court competent to hear the caseeidntiermediate People’s Court where the
arbitration institution designated by the arbitvaticlause is located, the place where the
arbitration agreement is executed or the placenfidle of the claimant or respondé&ht

G. Effects on third parties

The Supreme People’s Court ruled on the effechadraitration clause on third parties in three
(3) case¥:

i. Where a party merges or split up, the arbitratitausge automatically binds the
successor, except where otherwise stated in thiteadidn clause;

i. Where a party dies, the arbitration clause autaallyi binds the successor, except
where otherwise stated in the arbitration clause;

ii. In the event that credits or debts are assignetafparor in full, the arbitration
automatically binds upon the assigiiee

(a) Except where otherwise stated in the arbitratianisé;

33 Article 26 of the Arbitration Law. The issue miigt raised before the hearings.

3 Article 20 of the Arbitration Law.

% V&T Law Firm, “The Formulation of Foreign-Relatedfitration Agreements and the Enforcement of Astitm
Awards”, April 20" 2010, published owww.legalstudio.com

% Articles 8 and 9 of the Interpretation of the Supe People’s Court on Certain Issues Concerning tpéopility
of the Arbitration Law.

37 please see the case Intermediate People’s CoMurofan Kunming, September 15, 2008, (2008) Li Stews.
Jinning County Tongxin Recycling Resource Utilizato., Ltd., Chengjiang County Gaoxi Construction Cod, Lt
Zhou Bing. The arbitration clause contained in thitial agreement that is assigned via a separagrasent
agreement is applicable to the assignment agreeaneins binding on the new parties.
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(b) Except where the assignee objected to the assigrohére credits or debts;

(c) Except where the arbitration clause is a sepageement and the assignee is
not aware of such agreement.

3. Arbitration Commissions Options for Foreign Parties Doing Businessin China

A. China International Economic and Trade Arbitration Commission
(CIETAC)

Introduction to CIETAC

Arbitration in China is institutional and not prie&, with the largest arbitration institution
being the China International and Economic Tradditfation Commission (CIETAC),
formerly known as the Foreign Trade Arbitration Qoission, and established in April 1956. In
1980, after the adoption of the Open Door politywas re-named the Foreign Economic and
Trade Arbitration Commission, and then as the CHmigrnational Economic and Trade
Arbitration Commission in 1988. Since 2000, CIETALCalso sometimes referred to as the
Arbitration Court of the China Chamber of Interoatl Commerce (CCOIC).

The CIETAC is headquartered in Beijing and openddcommissions in Shenzhen (near Hong
Kong), Shanghai, Tianjin (Northeast) and Chongdi@guthwest} though a split occurred in
2012 and 2013 with the Shenzhen and Shanghai CIESUWWwazommissions. All these locations
had been strategically opened to follow foreignestment incentives and development
programs.

The CIETAC is able to handle disputes in variousibess sectors, such as commerce,
commodities, real estate and finance. Furthermihie, CIETAC has set up a domain name
dispute resolution service and online resoluti@ifptm for e-commerce disputes.

The CIETAC has enacted general arbitration flless well as specific rules relating to
financial disputes and online arbitratfanOnline arbitration is an innovative tool promatin
both arbitration and online commerce. Evidence tegubmitted via the internet or any other
means of communication such as facsimile or regulait. The procedure is mainly on paper
but if oral hearings are required, distance comeation methods are used.

%8 Steven C. Bennett, “Litigation in China: Ten ThingsuyMust Know”, dated October 1st, 2008, The Mettiiao
Corporate Counsel. See also Wang Sheng Chesplving Disputes Through Arbitration in Mainla@thina, Law
Press, China, June 2003, p. 17. The author steeshe parties are in practice denied to use adiHgtration, being

a normal practice in many countries.

%91n 2012 and 2013, South China Sub-Commissions an&ten and Shanghai Sub-Commission were disadfiliat
from CIETAC and registered themselves as indepenaidirations commission with their own set of rul@bis
happened following the issuance of 2012 CIETAC Rpies/iding that if the parties to the arbitrationregment
appoint CIETAC without reference to the location tlase would be referred to CIETAC Beijing. This aimslirect
further cases to CIETAC Beijing instead of Shenzheh Shanghai sub-commissions which were the preeminen
sub-commissions of CIETAC. In response, these twongissions refused to apply the new set of rulesedday
CIETAC. This resulted in uncertainties regarding taaltion clauses giving competence to CIETAC Shanghdi
South China CIETAC. CIETAC Beijing addressed the isquek setup secretariat in the two cities. But as forme
South China CIETAC and Shanghai CIETAC still exist, theydle the resolution of disputes for which thesrav
designated under their former names. Please semder for further comments.

40 This article is limited to the review of the gealearbitration rules as issued by the CIETAC.

41 The Online Arbitration Rules are applicable fofioe commercial transactions and also when refetoeby the
parties.
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The CIETAC publishes its statistics from time todi. The last statistics published are as

follows:
Cases Resolved by CIETAC
Year | Beijing Shanghai South China | Tianjin Southwest Sub- | Total
Headquarters | Sub-Commission | Sub-Commission | Arbitration Center| Commission

2012 | 688 5 2 13 9 120
2011 | 645 417 188 21 1 1563
2010 | 664 507 200 4 7 1382
2009 | 503 498 233 2 1329
2008 | 361 366 170 x 5 1097
2007 | 582 292 177 < 4 1051
2006 | 481 315 171 - - 967
2005 | 448 in 209 - - 958
2004 | 379 180 141 - - 700
2003 | 390 206 108 - - 704
2002 | 408 175 111 g i 694
2001 | 429 147 136 5 5 712
2000 | 493 127 18 - - 738
1999 | 459 120 127 5 e 738
1998 | 508 110 118 - - 736
1997 | 560 85 121 - - 766
1996 | 569 77 151 - - Y]
1995 | 628 89 158 5 2 875
1994 | 430 87 57 - - 574
1993 | 217 21 56 - - 204
1992 | - - - - - 236
1991 | - - - - - 205
1990 | - & - - - 203
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Total Cases Accepted By CIETAC (Foreign-Related

and Domestic)

Year telgmg Shanghai South China Tianjin Southwest Total
eadquarters Sub-Commission Sub-Commission Arbitration Center Sub-Commission

2012 975 AT 18 189 13 1080
2011 668 523 218 !21 il 1435
2010 BT2 478 152 12 10 1352
2009 EEEI 610 216 3 3 1482
2008 528 427 204 1 = 1230
2007 B30 33z 156 B = 1118
2008 495 308 180 - & 0E1
2005 462 3nd 213 B ~ 979
2004 453 238 159 B = B0
2003 373 205 131 & = Tog
2002 40l 174 109 B & fEd
2001 420 173 138 B = T3l
2000 410 123 1a0 & = B33
1953 428 130 111 B & BEY
1998 4h1 111 116 - = BTE
1997 490 1o 123 - B T23
1996 543 ] 147 B = 1T
1955 BA0 og 146 - & o0z
1284 E00 BE 141 B ~ 528
1993 380 40 57 B = A86
1992 1196 - & 267
1ag1 211 10 53 B ~ 274
1950 1186 g 44 B = 238
1988 231 ~ = & = 231
1288 162 B =1 B = 162
1987 128 & & - = 129
1986 [Th B o - E Th
1285 |37 W B B = 3T
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Arbitration cases almost doubled in 1994 compared393 following the enactment of the
Arbitration Law. However, disputes submitted toiwebion dropped from 1995 to 2000 and
only peaked above 1995 levels in 2003. Since 20@3number of cases submitted to CIETAC
arbitration has been increasing and reached 1 g@fcations in 201%.

The number of cases resolved reflects that the engpécations are submitted to the CIETAC,
the longer it takes to resolve a dispute. At preefETAC is not resolving as many cases as it
is receiving applications.

In 2011, CIETAC accepted 6.14% more cases yearean-iyncluding 470 foreign-related cases
(up by 12.44% year-on-year) and 965 domestic cagedy 3.32% year-on-yeé&t) Foreign
cases involved parties from 54 different counteed regions. However, compared to litigation
filed ‘I‘[l] People’s courts in China, the number ofefgn-related arbitrations is significantly
lower™.

B. Shanghai Arbitration Commission (SAC)

SAC is operating since Septembef’18995 and arbitrates disputes in various aredading
contractual disputes, real estate, engineeringept®j financial disputes (including insurance,
equities and financings), shipping, internationedde, international agency, international
engineering projects, international investments] arternational technological cooperation.
These are also the matters listed in the Arbitrettiaw.

SAC is a smaller arbitration commission but stibunts more than 800 arbitrators to hear
disputes.

C. Shanghai International Arbitration Centre (SHIAC)

SHIAC was created in May 2013 after its split fréddlETAC and formed an independent
commission approved by the Shanghai Municipal Guwent and by the Shanghai
Commission for Public Sector Reform. SHIAC accegatses previously referred in arbitration
agreements to CIETAC Shanghai.

SHIAC has an extensive list of arbitrators (aro®®) from 39 countries and covers various
business and technical areas. SHIAC deals with Hothestic and foreign business disputes
and also can deal with other alternative dispugelution methods.

SHIAC's published statistics are as follows:

“2Because of the the separation of two sub-comnmissimm CIETAC in 2012 and 2013, the statistic@12 do not provide a
clear picture of the cases accepted and resolveCllBYAC. However, CIETAC Beijing may have benefitedm the uncertainty
created by the split of the Shanghai and Shenzllgrcemmissions.

43Working Report of 2011 and Working Plan of 201%cgpt), Yu Jianlong, Vice Chairman and Secretaep@al of CIETAC,
January 8, 2012, onvww.cietac.org

“ Foreign-related litigations numbered 7,631 in 2@84dording to the report made by Guangzhou Mari@oart, dated May 2%
2005.www.gzhsfy.org/shownews.php?id=5974
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500
443

450

400

W ENSHEER (1) Foreim Related Cases

wERESFEE () Donestic Cazes

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

A4 (Year) Bk (Award) S (Concilistion) ME ( Withdrinesl ) &t ( Total )

2002 121 & 48 175
2003 143 7 56 206
2004 131 8 41 180
2005 169 a7 &5 301
2006 12 Fi 66 315
2007 188 a7 ELd 52
2008 231 44 91 366
2009 230 58 150 458
2010 314 65 128 507
2011 241 57 119 417
2012 264 53 187 514

SHIAC is sophisticated as it is the former Shangbi@TAC. It has the experience, facilities
and arbitrators to handle arbitrations efficiersthyd independently.

SHIAC predominantly deals with domestic cases (8InT{@% of the cases dealt were domestic
between 2008-2012).
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D. Shenzhen Court of International Arbitration (SCIA)
SCIA is also known as South China Internationalrecoic and Trade Arbitration Commission,
SCIA is the former Southeast China Sub-Commissio@I&TAC. This sub-commission was
the first to include foreign arbitrators on its pand appears to be one of the most reliable and
experienced in China. SCIA, like SHIAC, also heeases referring to the South China Sub-
Commission of CIETAC.

The list of arbitrators is also very extensive (ar@ 380) with numerous foreign arbitrators
approved (about one third of the arbitrators).

E. Chinese European Arbitration Centre (CEAC)
CEAC is headquartered in Hamburg and specializedispute resolutions regarding China-
related trade matters. CEAC operates since 200&@unats more than 80 arbitrators, including
five from China following discussions between thantburg Bar Association and the Tianjin
Bar Organization starting in 2004.

Some parties prefer the extra level of neutralityvitled by the CEAC as it is not located in
China.

F. Beijing Arbitration Centre (BAC)
BAC was set up in 1995 and handles all types efditive dispute resolutions. By 2012, BAC
had handled 20,407 cases. 1,473 were filed in dAtRiding 26 cases involving foreign
interests. The caseload remains mainly focusedoamedtic disputes. 58% of the foreign cases
involve parties from Hong Kong, Taiwan and Macao.

Among its 391 arbitrators, BAC’s panel includesahitrators from Europe, America, Oceania
and other Asian countries and 17 from Hong Konggcéteand Taiwan.

4. TheReal Picture of Arbitration in China
A. Arbitral tribunal
Number of arbitrators
The parties can appoint one or three arbitrators
Qualifications and accreditation requirements

According to the Arbitration Laff, to be qualified as arbitrator, an individual motet at least
one of the following criteria:

i. Have at least eight (8) years of work experiencarinitration;
li. Have at least eight (8) years of experience as/gelia

lii. Have at least eight (8) years of experience asgejuor

5 Article 30 of the Arbitration Law.
¢ Article 12 of the Arbitration Law.



31

iv. Engage in law research and teach with a senioreaciaditle.

With regard to a foreign-related arbitration, amdtibrs can be foreign nationals but must have
knowledge of law, economy or trade, science ackirtelogy’.

Appointment of arbitrators

In the event of a sole arbitrator panel, the pantieist appoint an arbitrator jointly or entrust the
chairman of the arbitration institution to appaant arbitratct.

Where the parties have chosen to appoint threar(8rators, the appointment can be done as
follows:

i. Each party appoints one (1) arbitrator or jointhtrast the chairman of the arbitration
institution to appoint two (2) arbitrators;

ii. Parties jointly appoint the third arbitrator, wisdtihe chairman of the arbitral tribunal, or
jointly entrust the chairman of the arbitrationtingion to appoint the third arbitrator.

If the parties fail to appoint the tribunal arbitwaithin the time limit given by the arbitration
institution’s rules, the chairman of the arbitratiostitution shall proceed with the appointment
of the arbitrator§. It seems that no difficulties should arise wihike appointment in the event of
issues appointing arbitrators, the institution thespower to appoint the arbitrators. In practice,
using the timeline for appointment of the arbitrdbunal and rules regarding the dismissal of
arbitrators can result in stonewalling.

The commissions’ arbitration rules can providesiagice to appoint arbitrators.
Arbitrator liability and immunity

According to the Arbitration Law, in the event tleat arbitrator is found to have met the parties
or their attorneys in private, has accepted giftattended events hosted by the parties or their
relatives and the case is severe, involves briberyperverted the law in the awatdthe
arbitrator will not only be removed from the arhlttribunal but also bear legal liability of such
conduct and the arbitration institution will remate arbitrator from the arbitrators patiel

B. Arbitration procedure
Law governing procedure

In the event that the designated rules conflichwitandatory legal provisions, the law will
prevail.

As a consequence of the above, as the seat ofrliiteation institution determines the law
applicable to the procedure, there is a great esplan the role of the seat of arbitration.
However, as the parties have the possibility teagtherwise, the seat of the arbitration plays a
role only where the parties have not designatedrgitocedural rules as applicable.

47 Article 67 of the Arbitration Law.
8 Article 31 of the Arbitration Law.
4 Article 32 of the Arbitration Law.
%0 Article 58 of the Arbitration Law.
51 Article 38 of the Arbitration Law.
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Style and characteristics of the oral hearing

According to Article 39 of the Arbitration Law, theearings are by default oral and only open to
the public if agreed in writing by the parties. Arétion commissions can therefore arrange
different types of hearings and the parties chdimtereen the different possibilities offered by
the appointed commission.

According to the CIETAC rulé§ the hearings shall be, by default, hefdcameraThis means
hearings are strictly confidential and any attesdaee bound by the confidentiality of the
hearings. Oral hearings can be recorded by stephigrar audio/video means and the arbitral
tribunal can require the parties, attorneys, wieesand any persons attending the hearings to
sign the minutes or stenographic recotd®ral hearings of a domestic arbitration are nesglii

to be recorded in writing and the record file vii#t signed by the arbitrators, recorder, parties
and any other participants

Documents-only arbitration

Upon agreement by both Parties, the proceedingbeaione on a documents-only basis
Taking of evidence

Each party is required to submit supporting evigeot the claim or response it fif8sThe
arbitral tribunal can also decide to further inigate the case itsélf Such evidences are
notified to the parties for comments.

Interim measures of protection

Either party can apply for protective measures ngdigg evidence if the evidence might be
destroyed or lost. Such a request must be thenitedniby the arbitration institution to the
competent People’s cotftt

Interaction between national court and arbitratiibunal

As previously mentioned, the People’s courts maynlbelved regarding arbitration matters at
different stages, including determining the validitf the arbitration agreement and to order
protective measures. However, the role of the Réppglurts is limited. For example, a judge
cannot be involved in the arbitrator’'s appointmprdcess, even when the parties cannot come

to an agreement.

In practice, arbitration institutions are largehdépendent, a key objective of the Arbitration
Law.

52 Article 36 of the CIETAC Rules.

%3 Article 38 of the CIETAC Rules.

% Article 68 of the CIETAC Rules.

%5 Article 39 of the Arbitration Law.

%6 Article 43 of the Arbitration Law.

57 Article 43 of the Arbitration Law.

%8 At the location where the evidence is obtainediclar 46 of the Arbitration Law. The competent dpéor
international arbitration is the Intermediate Pe&plCourt where the evidence is produced, arti@eo6 the
Arbitration Law.
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C. Applicablerulesand law
Determining the applicable law and rules
In domestic disputes, the parties are not permitiathoose the applicable law of the dispute

According to Article 3 of the Law on the Applicatiaof Relevant Laws to Civil Relationships
with Foreign Parties, the parties to an arbitratiowolving foreign elements can choose the law
applicable to the dispute, except where otherwrseiged for by mandatory provisions under
the laws and regulations of ChifiaArticle 5 of the said law provides that foreigmi cannot be
applicable if it may harm public interest.

If the parties fail to specify the applicable law the arbitration agreement, the arbitration
institution has the authority to determine the &glle law but the parties are required to
provide the arbitration institution with the contesi the applicable law once determiffedn
determining the applicable law, the arbitratiortitn§ion will not use criteria set forth in foreign
law??, but rather the determination method must be a@tgrto China laws and regulations.
Furthermore, when a foreign law cannot be deterdhitiee laws and regulations of China are
applicable by default.

The general criteria to determine the applicabledathe arbitration agreement is quite simple,
as Article 18 of the Law on the Application of Redat Laws to Civil Relationship with
Foreign Parties provides that the “law of the platere the arbitration institution is located or
where the arbitration is held shall apply”, theregjpgnting significant power to the seat of the
arbitral institution or seat of the hearings.

Depending on the issue to be arbitrated, the athitr panel will evaluate specific criteria of the
case to determine the applicable law. In genetad, most closely-connected law will be
applicablé’.

With regard to contractual obligations, the lawides$ two (2) criteria:

a. The law of the place where the party bearing thegation under the contract has
its habitual residence; or

b. The law which is the most-closely related due ®tifpe of contract.

In cases where damages were incurred, in genevdllibe the law of the place where the
damages occurrét

Also, in the same dispute, different laws may beliagble to different legal aspects. For
example, the law applicable to the civil statughef parties shall remain applicallevhereas

% See Huang Tao and Dai Yue, “Forum Shopping in Ch@I&TAC VS. UNCITRAL”", dated June 38 2012,
published orwww.legalstudio.com

®0 Article 4 of the Law on the Application of Relevadrws to Civil Relationship with Foreign Parties.

®1 Article 10 of the Law on the Application of Relevdraws to Civil Relationship with Foreign Parties.

62 Article 9 of the Law on the Application of Relevdrews to Civil Relationship with Foreign Parties.

83 Article 6 of the Law on the Application of Relevdrews to Civil Relationship with Foreign Parties.

64 Article 44 of the Law on the Application of Relevdraws to Civil Relationship with Foreign Parties.

8 Article 7 of the Law on the Application of Relevdrews to Civil Relationship with Foreign Parties.
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the law determining the nature of the dispute resithie law of the arbitration s&at

D. Costs

In accordance with the Arbitration LaW/ the fees chart is approved by the Pricing
Administrative Department.

CIETAC

For foreign related disputes, there are registnatiees in the amount of RMB 10,000
(approximately USD 1,600) which includes the expsndor reviewing the arbitration
application, initiating the arbitral proceedingspnputerized management and filing of
documents.

There are also handling fees according to the tiedoiv:

Amount of Claim (RMB) Amount of Fee (RMB)

4% of the Claim Amount,
minimum 10,000 Yuan

1,000,000 Yuan or less

40,000 Yuan plus 3.5%
1,000,000 Yuan te 2,000,000 Yuan of the amount above
1,000,000 Yuan

75,000 Yuan plus 2.5%
2,000,000 Yuan to 5,000,000 Yuan of the amount above
2,000,000 Yuan

150,000 Yuan plus 1.5%
5,000,000 Yuan to 10,000,000 Yuan of the amount above
5,000,000 Yuan

225,000 Yuan plus 1%
of the amount above

10,000,000 Yuan to 50,000,000

Yoan 10,000,000 Yuan
50,000,000 Yuan to 100,000,000 €27 000 uan pluz 0.0
5 of the amount above

et 50,000,000 Yian

fus 0.489%
100,000,000 Yuan to 500,000,000 So000Man g0
Vuan of the amount above
100,000,000 Yuan

2,795,000 Yuan plus 0.47%
of the amount above
500,000,000 Yuan

500,000,000 Yuan to 1,000,000,000
Yuan

5,145,000 Yuan plus 0.46%

of the amount above

1,000,000,000 Yuan to 2,000,000,000

s 1,000,000,000 Yuan
9,745,000 Yuan plus 0.45%
2,000,000,000 Yuan or more of the amount above

2,000,000,000 Yuan,
maximum 15,000,000 Yuan

% Article 8 of the Law on the Application of Relevdrgws to Civil Relationship with Foreign Parties.
67 Article 76 of the Arbitration Law.
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The CIETAC Rules require parties to pay the arbirefees in advané®

Furthermore, CIETAC may charge any reasonable dmstse by CIETAC for the arbitration,
including travel and accommodation expenditures ddiitrators, expenses for experts and
interpreters.

SAC

Filing fees vary between RMB 100 to RMB 18,550 adow to the tranche of the disputed
amount and an additional fee calculated as a pexgeron the disputed amount. In addition to
the filing fees, the parties must pay handling feddéch vary between RMB 2,000 to RMB
18,250 in addition to a percentage of the dispatadunt.

SHIAC

At the SHIAC, parties must pay a registration fe¢he amount of RMB 10,000 and a handling
fee according to the chart below:

- Dispute up to RMB 1,000,000: 3.5% or minimum RMBQD;
- RMB 1,000,001 to RMB 5,000,000: RMB 35,000 + 2,58the disputed amount;
- RMB 5,000,001 to RMB 10,000,000: RMB 135,000 + 1.6fthe disputed amount;
- RMB 10,000,001 to RMB 50,000,000: RMB 210,000 + aBthe disputed amount;
- Above RMB 50,000,000: RMB 610,000 + 0.5% of thepdied amount.
SCIA
When filing arbitration claims at the SCIA the beléees must be paid:
- Registration fees: RMB 10,000; and
- Handling fees:
- Dispute up to RMB 1,000,000: 3.5% or minimum RMBQD;

- RMB 1,000,001 to RMB 5,000,000: RMB 35,000 + 2,5%tlee disputed
amount;

- RMB 5,000,001 to RMB 10,000,000: RMB 135,000 + 1.5%the disputed
amount;

- RMB 10,000,001 to RMB 50,000,000: RMB 210,000 + d¥sthe disputed
amount;

- Above RMB 50,000,000: RMB 610,000 + 0.5% of thepdied amount.

CEAC

8 Article 12 paragraph 3 of the CIETAC Rules. In peetCIETAC is paid before any hearing as the clairmaunt
pay at the time the application for arbitratiomiade.
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The calculation of fees at the CEAC is more congtéd and the parties must seek the
confirmation of the CEAC's secretariat. For dispusnount up to EUR 15,000, the fees are as
follows:

a. Administration fee: EUR 500;

b. Sole arbitration/presiding arbitrator: EUR 2,700;

c. Co-arbitrator: EUR 1,950 each.
BAC
At the BAC, the parties pay a filing fee which ambuaries between RMB 100 to RMB 18,550
depending on the disputed amount and in additioa percentage of such disputed amounts.
Furthermore, the parties must pay handling feeshvhire based on the same structure divided
into a fixed amount varying from RMB 5,000 to RMB21000 depending on the disputed
amount and a variable fee according to a percergpgked to the amount in dispute but which
percentage varies depending on the tranche ofispetéd amount.

E. Language

Even though the Arbitration Law does not provid@ressly that the arbitration proceedings,
hearings and documentation can be in another lgegubhan Mandarin, the arbitration
commissions that deal with foreign arbitrationspatbvide for this possibility. At the CIETAC,
Mandarin is the default language. However, theigartan choose another language and the
CIETAC itself can decide that another languageli@ter.

Unfortunately, SAC, CEAC and BAC rules do not pdwrithe option for the commission to
choose another language.

With CEAC, if the parties have agreed the commissgidl choose the chosen language).

We therefore recommend always inserting in thetration clause the arbitration language in
order to avoid that the default language, Mandaapplies for CIETAC, SAC, SHIAC and
BAC.

English should be stated for CEAC.

For SCIA to avoid uncertainties or procedural diffties which rules do not provide any default
language.

5. Enforcement of Arbitration Awards
A. Types of awards
Partial awards
The Arbitration Law does not specifically provider fa partial award. However, this is

permitted in practice as provided in Article 48tlbé CIETAC Rules, which allows the arbitral
tribunal to make a partial award where it deemsesgary, or upon the request of either party

% Article 55 of the Arbitration Law.
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and the arbitral tribunal agrees with such requBiseé partial award may be rendered on any
part of the claim before rendering the final awand the partial award is final and binding upon
all parties.

Final awards

Arbitral proceedings end with the arbitral tribumaling on the issue in dispute between the
parties. The arbitration award is final and oncsuésl, neither party may approach the
arbitration commission or the People’s court conicgy the same dispute nor may either party
make a request to any other organization for aealpyf the award.

Interim awards

The arbitral tribunal does not have the power tangrinterim relief for interim property
protection measures and interim evidence protectieasures; only the People’s court has such
power.t Where a party believes that evidence or propersy rhe vulnerable, the party
concerned may apply to the arbitration commissmmplace such evidence or property under
custody. The arbitration commission must submit dpplication to the People’s court at the
place where the evidence or property is locatdd practice, the People’s court will usually
request that the applicant party provide secuaity if an applicant fails to provide security, the
application will be rejected by the People’s coRroperty may be deemed to be vulnerable if it
may become impossible or difficult to implement Hward due to an act of the other party or
other causéd Evidence may be deemed to be vulnerable wherewitence may be lost or
difficult to obtain at a later tindé

Consent awards

Under the Arbitration Law, the parties may, upoeittown initiative, reach a settlement after
applying for arbitration and before the arbitrabtinal renders its final award. The arbitral
tribunal may try to resolve the dispute during #mbitration proceedings, at the request of, or
with the consent of both partiés

In the event that a settlement is reached, théegamay request that the arbitral tribunal make
an award based on the agreement, or alternatitledy parties may withdraw the arbitration
applicatiori®. In the event that the parties request an arbitwaird be made, such document
must clearly set forth the claims in dispute anel tdrms on which the parties have agreed to
settle the dispute. The document must be signeithéoyarbitrators and affixed with the seal of
the relevant arbitration commission before beinges on the parties, and becomes legally
binding on both parties upon being received by Ipathies.

A ‘consent award’ and a final arbitral award areadly binding legally’.
Default awards

Pursuant to the Arbitration Law, where a respongbamty is absent from the arbitral hearing

0 Article 9 of the Arbitration Law.

1 Article 28 of the Arbitration Law.

2 Articles 28, 46 and 68 of the Arbitration Law afdicle 272 of the Civil Procedure Law.
3 Article 28 of the Arbitration Law.

4 Article 46 of the Arbitration Law.

S Article 51 of the Arbitration Law.

78 Article 49 of the Arbitration Law.

7 Article 52 of the Arbitration Law.
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without justifiable reasons after receiving writtantice, or in the event that the respondent
withdraws from an on-going hearing without the pni@rmission of the arbitral tribunal, an
award may then be granted in def&ult

Awards and other decisions of the tribunal

As mentioned above, the arbitral tribunal can matker decisions, including the validity of the
arbitration agreement, orders on its own jurisdittiorders to appoint an expert and orders to
submit documents, or an inspection.

B. Form requirements
Essential content

The arbitral tribunal is required to provide an avan writing which must specify the
arbitration claim(s), the facts in dispute, thesa® on which the award is based, the nature of
the award, the allocation of arbitration costs gr@date on which the award was mad&he
award must be signed by the arbitrator(s) and edfixvith the seal of the arbitration
commissiof’.

Reasons

The arbitrators are required to provide their reaspfor their final decision. However, should
the parties object to the facts of the disputeherreasons for the award being specified in the
award, such specifications may be omitted

Time limits for making award

The Arbitration Law does not provide for a time iifor rendering an award, and as such, this
will be determined by the rules of the relevanitassbion commission.

Notification to parties and registration

The Arbitration Law does not specifically set due hotification procedure to be followed once
the award had been finalised. In practice, theigmxtill be notified of the award in the same
manner as other notices, such as the notice canfirthe commencement of the dispute.

C. Remedies

The Arbitration Law does not expressly refer to gayticular type of remedy and as such, an
arbitral tribunal may grant any kind of relief oemedy available under substantive law,
including awarding damages or specific performandewever, no remedy may be granted
which may violate any public inter&st

CIETAC allows for the arbitral tribunal to deterraitthe specific time period for the parties to
carry out the award and the liabilities for thdues to do so within the specified time.

78 Article 42 of the Arbitration Law.
® Article 54 of the Arbitration Law.
80 Article 54 of the Arbitration Law.
81 Article 54 of the Arbitration Law.
82 Article 58 of the Arbitration Law.
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D. Decision making
Deliberations
The arbitral tribunal is required to reach a decish accordance with applicable law.
Majority decision

An award must be decided by the majority of thatetors, and where a majority vote cannot
be reached, the award shall be decided based atetigton of the chief arbitrafSr

Dissenting and concurring opinions

A written dissenting opinion, or the written opinisvhere the award is made in accordance of
the chief arbitrator, will be kept on file and mhg attached to the award. However, such
opinion shall not form part of the awétd

Signature

The arbitral award must be signed by the arbitsadmd affixed with the arbitration commission
seaf".

E. Effects of award
Effects between parties
An arbitral award has anter parteseffect and is legally binding on all parties te thrbitration.
Effects against third parties

In practice, an arbitral award is only binding & tarbitrating parties themselves, and cannot
confer an obligation on to a third party who is agiarty to the arbitration.

Currently there are no provisions relating to ttpatties with respect to arbitrations. There are
still doctrinal arguments about whether to inclutied party provisions to the arbitration
regulation system

Res judicata

An arbitral award is final and binding, and oncedered, no parties may take action in the
People’s court for the same disptite

F. Challenges and other appealsagainst the award
Setting aside a domestic award

The Arbitration LaW’ provides the following grounds on which a domesticard can be set-
aside:

8 Article 53 of the Arbitration Law.

84 Article 53 and 54 of the Arbitration Law.
8 Article 54 of the Arbitration Law.

8 Article 273 of the Civil Procedure Law.
87 Article 58 of the Arbitration Law.
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a.There was no arbitration agreement between theepart

b. The matter ruled is outside of the scope of thératton agreement or off limits of
the arbitration institution’s authority;

c. The composition of the arbitral tribunal or the iadd proceedings violates the
arbitration institution’s rules;

d. The evidence on which the award was based is forged
e. Evidence has come to light that that had been ededdy the opposite party;

f.  Arbitrators have accepted bribes, resorted to dexefor personal gain or misuse the
law in the award; or

g. The award is against public interest.

This means that a domestic award can be set apate substantial review of the merits of the
case, for example if the application of the laoisnd to be erroneous.

Setting aside a foreign-related award

The Civil Procedure Law provides the following gnols on which a foreign-related award may
be set aside:

i. There was no arbitration agreement between theepart

ii. The person against whom the arbitration award wasemwas not
asked to appoint an arbitrator or take part inati@tration proceedings
or the person was unable to state his opinion duedsons for which
he is not responsible;

lii. The composition of the arbitral tribunal or theitxgdion procedure was
not in conformity with the rules of the relevanbitiration institution; or

iv. The matters decided in the award exceed the scbp®e carbitration
agreement or are beyond the authority of the atimin commission.

In foreign-related disputes, the People’s courhoameview the merits of the case, but can only
set-aside the award where the relevant procedemainements have not been fulfilled.

The Supreme People’s Court has clearly statednihapplication will be considered on any
grounds other than the grounds listed ative.

Time limits
If a party believes it has sufficient grounds to agide the award, the party may apply to the

competent People’s court to have the award seeasndl such application should be filed
within six (6) months from the date of receipt lné awar. The People’s court is then required

8 Article 17 of the Interpretation of the Supremepple's Court concerning Several Matters on Applicatf the
Arbitration Law (Adopted at the 13¥5meeting of the Judicial Committee of the SupremepR#s Court on
December 28, 2005).

8 Article 59 of the Arbitration Law.
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to render its ruling on whether setting aside thgliaation will be granted or not within two (2)
months of receiving the application.

Procedure
The Peoples’ court will form a collegial panel tetekmine whether the award should be set
aside or not, and the panel will question inteckgtarties®. If one party applies for the
enforcement of an award, and the other party hadiegpto have the award set-aside, the
People’s court shall suspend the enforcement pdoog® until a ruling is made for the setting-
aside of the award.
Effects of a successful challenge
Where the People’s court finds sufficient groundset-aside the award, the court may order
that the matter be remitted back to the arbitrafiestitutions for a new ruling. Where a
domestic award has been set aside as a resultgefdf@vidence or the opposite party concealed
relevant evidence impacting the impartiality of #ward, the People’s court must order the
arbitration commission to re-arbitrate the dispute
Where a party applies for revocation of an arbitalard by reason of the arbitral award
exceeding the scope of application of the arbidraigreement, the People's court shall revoke
the excessive part in the arbitral award. But,h# excessive part is indivisible from other
matters under arbitration, the arbitral award shaltevoked by the People's cdtrt
Appeal on the merits
The Arbitration Law does not allow a party to agpeaarbitral award. A party can only either
resist enforcement and object to any enforcemeplicgtion made against him, or apply to
have the award set-aside

G. Recognition and enfor cement of awar ds

For the purposes of enforcement in China, arbévedrds are divided into five (5) categories,
namely:

1. Domestic arbitral awards;

2. Non-domestic arbitral awards;

3. Foreign-related arbitral awards;

4. Foreign arbitral awards; and

5. Arbitral awards made in Hong Kong, Macau or Taiwan.

Neither the Arbitration Law nor the Civil Procedutaw provide a definitions of these
categories, however in practice and through jutintarpretations issued by the Supreme Court,

% Article 24 of the Interpretation of the Supremepple's Court concerning Several Matters on Applizatf the
Arbitration Law.

%1 Article 21 of the Interpretation of the Supremepple's Court concerning Several Matters on Applizatf the
Arbitration Law.

92 Article 19 of the Interpretation of the Supremepple's Court concerning Several Matters on Applicatf the
Arbitration Law.

9 Article 237 and 274 of the Civil Procedure Law.
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rules for each category have been established.
Domestic awards

Domestic arbitral awards are awards made in Chiita mo foreign element and where the
arbitration proceedings are under the administnadioan arbitration commission established in
China. A foreign invested enterprise establishedChina, such as a wholly foreign-owned
enterprise or a sino-foreign joint venture compdsaynot considered to be a foreign party and
thus all related disputes must be heard in accosdatith the applicable Chinese laws.

An application to enforce an award must be filethwie People’s court within two years of an
award, failing which the award will become unené&able. The time limit is calculated from the
last day of performance of the award as statethénatvard, or if it is not specified, from the
date on which the award became effective. An apjitin to enforce a domestic award must be
filed with the Intermediate People’s Court locaiadthe jurisdiction where the defendant is
domiciled, or alternatively, at the location whehe defendant’s property or other assets are
located. In addition to the enforcement appliagtithe party seeking enforcement must also
provide the original or a certified copy of bottethward and the arbitration agreement and
evidence to support the application

Refusing to enforce an arbitration award may omydbne in accordance with Article 63 of the
Arbitration Law and Article 237 of the Civil Proce@d Law. However, these articles allow the
People’s court considerable discretion to refuseeriforce domestic arbitral awards on the
following ground&™

i. The parties did not agree on arbitration and tloeesthe arbitration commission had no
jurisdiction to arbitrate the dispdte

ii. The dispute falls beyond the scope of the arbitratagreement or the arbitration
institution or beyond the arbitral authority of thsbitration commission;

lii. The composition of the arbitral tribunal or theittgdsion procedure was not pursuant to
the arbitration procedures and requirements adfegkm the Arbitration Law and the
rules of the relevant arbitration commission;

iv. The main evidence for concluding the facts of thgecwas insufficient;

v. There was an incorrect application of the law;

vi. The arbitrator was involved in bribery, corruptioembezzlement, nepotism, or
rendered an award in violation of the law; or

vii. The execution of the award is contrary to publteriest.

The subjective elements in these grounds allowafbroad discretion allowing for a domestic

arbitral award to be reversed by the People’s dawatsimilar manner as a normal court appeal,
meaning that any domestic arbitration is ultimateljant on the views of the People’s court if

the losing party challenges the award.

% Interim Provision of the Supreme People’s CourCentain Issues Concerning Enforcement by the Peoplast,
July 8", 1998, art 20 and 21.

% Article 237 of the Civil Procedure law.

% This is the case heard by Suzhou Intermediatel®sdpourt as reported above.
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Foreign-related awards

A foreign-related arbitral award is an award reésglfrom an arbitration that involves foreign
elements but which was arbitrated by a Chinesetratioin institution. The following are
deemed to be foreign elemetits

i. One or both parties are foreign entities, foreijizens, or stateless individuals;
ii. The subject matter of the dispute is located oatefdChina; or

iii. The facts establishing, altering, or terminating fgarties relationship occur outside of
China.

As with a domestic award, an application to enfadereign-related award must be filed with
the Intermediate People’s Court located in thesilidtion where the defendant to the
enforcement application is domiciled, or alternellyy at the location where the defendant’s
property or other assets are locale@ihe application should be filed within two (2)aye from
the last date of performance, and in addition o éhforcement application, the party seeking
enforcement must also provide the original or difted copy of both the award and the
arbitration agreement and evidence to supportpécatior?”.

The grounds on which the People’s court may refudercement of a foreign-related award are
similar to those of a domestic award and are dsvist

i. There is no arbitration agreement between thegzarti

ii. The person against whom the arbitration award wademwas not duly notified to
appoint an arbitrator or to proceed with the aahibm, or said person fails to state his
opinions due to reasons for which he cannot be residonsible;

iii. The composition of the arbitral tribunal or theitidiion procedure was not the result of
the arbitration procedures and requirements adfegkm the Arbitration Law and the
rules of the relevant arbitration commission;

iv. The dispute falls beyond the scope of the arbiimatagreement or the arbitration
institution or beyond the arbitral authority of thebitration commission; or

v. The execution of the award is contrary to publterest.

The grounds for non-enforcement effectively prahjbdicial examination on the merits of an
award, save for where the People’s court beliehesnhforcement of the award will be against
public policy.

The People’s Supreme Court established a reponteggme whereby it monitors the
implementation of the enforcement procedures dfifpr-related awards and foreign awatds
Accordingly, where a People’s court determines that award must not be recognized and

%7 Article 304 of the Opinions on Issues Relating pHcation of the PRC Civil Procedure Law, promulghbgy the
Supreme People’s Court on July™4992.

% Article 222 of the Civil Procedure Law.

% Article 239 of the Civil Procedure Law and ArticB9 of the Interpretations of the Supreme People’srCo
concerning Several Matters on Application of théifkation Law of the PRC.

100 The Notice on the Handling of Issues Regarding i§arRelated Arbitration and Foreign Arbitration bgdple’s
Courts, issued by the Supreme People’s Court on Agtls 2005.
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enforced based on one of the grounds provided fitl&r274 of the Civil Procedure Law, it
shall, prior to making a decision on its enforcetnegport to the higher People's court within its
jurisdiction for review; and if the higher Peoplesurt decides not to enforce or to refuse to
recognize and enforce the same, it shall reportletssion to the Supreme People's Court. A
decision not to enforce or to refuse to recognim enforce the award will only be upheld after
the Supreme People's Court’s reviéw

Foreign awards

A foreign arbitral award is an award rendered algtsif China, and may either have been made
in a contracting state to the New York Conventioinaa non-contracting State.

Where either party does not voluntarily comply witle terms of a foreign award, the party
seeking to enforce the foreign award must applsh&lintermediate People’s Court where the
respondent is domiciled or where its assets araddcfor recognition and enforcement of the
award® An application for the enforcement of a foreigmaad must include either the original
or a certified copy of the arbitral award and thieiteation agreement, as well as the Chinese
translation thereof, which must be verified by aifése embassy or consulate, or a notary
public within Chind®. The application will be handled pursuant to amaties concluded or
acceded to by China or in accordance with the ri@of reciprocity®.

China became a contracting state to the New YomvEuation in 1987. However, China made a
reciprocity reservation, and is therefore only gédl to recognize and enforce awards rendered
in other contracting States. The Supreme PeoplertGssued a circular which expressly
provides that China will recognize and enforce alsaendered in other contracting stdtes\
second reservation was made by China to the effexttit will only apply the New York
convention to those disputes with a commercial ettbjmatter. This may include any
relationship of commercial rights and obligatiomsiag out of contract, tort or other relevant
provisions of the law, for example, the sale andcpase of goods, lease of property, joint
ventures, ownership disputes, technology transfdmaoduct liability®.

Apart from the reciprocity and commerciality resgions, an application for recognition and
enforcement of the award may be refused in accoslavith Article V of the New York

Convention. Most notably, particularly when considg its application in China, is the
provision allowing non-enforcement of an award whére enforcement will violate public

policy.
The reporting regime as discussed above also appli®reign awards.

Between 2000 and 2007, twelve (12) foreign awardsewnot enforced by the People’s courts:
five (5) of these awards had been rendered desipiefact that there was no arbitration
agreement between the parties; four were refusedeastatute of limitations had expired; two
(2) were refused for procedural deficiencies andrie case there were no assets available for

101 Article 2 of the Notice on the Handling of IsstRegarding Foreign Related Arbitration and Foreignittakion

by People’s Courts, issued by the Supreme Peoplast

102 Article 281 of the Civil Procedure Law.

193 Article 21 of the Interim Provision of the Supreeople’s Court on Certain Issues Concerning Enfoeaéiy
the People’s Court, July"81998.

104 Article 281 of the Civil Procedure Law.

105 sypreme People’s Court Notice on the ImplementatbnChina’s Accession to the Convention on the
Recognition and Enforcement of Foreign Arbitral AdarApril 16", 1987.

108 Article 2 of the Supreme People’s Court Notice fom implementation of China’s Accession to the Coriverin
the Recognition and Enforcement of Foreign Arbifadards.
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enforcement in Chint&’.
Non-domestic awards

Recent developments suggest that there may be aategory of awards enforceable in China.
In the past it was very unlikely that a foreign agveendered in China by a foreign arbitration
commission would be recognized and enforced in &hiowever, the recent decisions in
Zueblin international GmbH v. Wuxi Woco-Tongyonghder Engineering Co. Ltd (th&\fuxi
Case’)®®and Dufercos S.A. v. Ningbo Arts & Crafts ImportBxport Co. Ltd (the Ningbo
Case’) ' possibly opens the door to “non-domestic awardsittvare enforceable pursuant to
the New York Convention. Both these cases involapglications for enforcement of ICC
awards rendered by arbitral tribunals seated im&hrhe awards could not be considered as
domestic awards as the arbitration proceedings \adrainistered by a foreign arbitration
institution, yet the awards also could not be cbmsd as foreign as the award was rendered
within China.

In the Wuxi Case, the People’s Court held that tlase concerned the recognition and
enforcement of a foreign arbitral award pursuanftticle 281 of the Civil Procedure Law
which defines a foreign arbitration award as an rdwandered by a foreign arbitration
institution, and does not specify that the arbitrashould not be rendered within China, and as
a result, the New York Convention should be applletield that, pursuant to Article 1 of the
New York Convention which provides, inter alia, ttfifirhis Convention] shall also apply to
arbitral awards not considered as domestic awardbié State where their recognition and
enforcement are sought”, the ICC award rendere€China should be considered as non-
domestic. However, in this particular case, therdwaas not enforced as the Wuxi People’s
court found that the arbitration agreement had hgremiously ruled to be invalid by another
People’s court as the agreement did not specifarlitration institution, a decision that was
upheld by the Supreme People’s Court.

In the Ningbo Case, the People’s Court similariyrfd that the ICC award should be deemed a
non-domestic award pursuant to Article 1 of the Néwk Convention and ruled that the award
should be recognized and enforced.

However, even in light of these positive developtagparties would still be well advised to
stipulate in an arbitration agreement that arbiralceedings that are to be administered by a
foreign arbitration institution should be seateds@e of China. This is because in China, the
doctrine ofstare decisigs weak and there is no guarantee that a courfindl that this type of
award is valid and enforceable.

Awards made in Hong Kong, Macau or Taiwan

After the retrocession of Hong Kong to China in 19%e New York Convention was extended
to Hong Kong, and on July £92005 it was extended to Macau. This means thétrarawards

in China, Hong Kong and Macau can be enforced inairthe contracting States, and awards
from contracting States may be enforced in eadhesfe jurisdictions. However, the New York
Convention does not apply between these threeifi8djctions.

A Memorandum of Understanding on the Arrangememtceming Mutual Enforcement of
Arbitral Awards between Mainland China and HKSARswsgned on June $11999 which

107 According to Wan E’Xiang, Deputy Chief Justice b&tSupreme People’s Court, at a speech held onéfine
2008 at the 50 Anniversary Symposium of the New York Convention.

198 \Wuxi Intermediate People’s Court July"™.2006.

19 Zhejiang Intermediate People’s Court Apri'$2009.
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provides for reciprocal recognition and enforcenwrdarbitral awards between Mainland China
and Hong Kong.

The Arrangement on Mutual Recognition and Enforasnmad Arbitral Awards Made in the
Mainland and Macau SAR came into force on Janu&n2Q08. It provides for the reciprocal
enforcement of arbitral awards in both jurisdicion

There is no formal bilateral agreement between Ntanland and Taiwan. However, both
jurisdictions have enacted complimentary legistapiooviding for reciprocal enforcemetit.

6. Conclusion

Arbitration procedure and legal provisions are in line with international practice and
detailed enough to provide legal certainty to foreign parties. The main characteristic of
arbitration in Chinaisthat arbitration isinstitutional and not fully private.

The recognition and enforcement of foreign judgets:idn China is limited, which makes
arbitration seated within China the best optiongiesuring award enforcement in China

However, regarding award enforcement, there isnoajer pitfall to avoid in China. The parties

must make sure they refer to an existing commisai@hthe name referred to in the arbitration
agreement is not confusing. Also, the parties witend to submit their disputes to CIETAC in

Shanghai or Shenzhen or to SHIAC or SCIA must nzake they refer to the correct names of
either of these commissions.

The split of the two (2) sub-commissions from CIETAn 2012 and 2013 created uncertainty
with regards to the validity of clauses designat@igTAC Shanghai or South China CIETAC
as arbitration centres. This question mainly referthe case when the parties elected arbitration
to former CIETAC Shanghai and South China (Shengf8BTAC to hear their cas€s The
former commissions of CIETAC still accept casespite of enforcement issues. In a case heard
in Suzhou Intermediate People’s Cotftegarding the claim for the enforcement of an awar
issued by the former South China sub-commissidBIBTAC, the court decided not to enforce
it. The court judged that the parties had no agesgno submit the case to an independent
arbitration commission as the agreement referrediEX AC. Therefore, the award was issued
without jurisdiction over the case.

Other judgements enforcing the awards in similacuwnstances were reported with the
difference that the courts hearing the enforcenutsiim where local courts from the same
jurisdictions as the two former CIETAC sub-comniss. Therefore, parties should be cautious
and assess the risks of enforcement before filngrbitration claim.

10 Tajwan enacted the Act Governing Relations betviRemples of the Taiwan Area and the Mainland Aned.998,
the Supreme Court issued the Regulations ConcerninggRition by People’s Courts of Civil Judgments ofvwia
Courts, which includes the recognition and enforagroéarbitral awards.

11 Eor cases heard by CIETAC Beijing but seated in thitgs, there would be no issue as the referem@ETAC
refers to a valid arbitration centre having a seciat and therefore a seat in these two cities.

12| DK Solar Co. Ltd. v. Suzhou Canadian Solar Incay\2013.
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OVERVIEW OF ARBITRATION IN EGYPT

Mohamed Abdel Raouf

SUMMARY: 1. Law on Arbitration. — 2. Arbitration frastructure. — 3. The Practice of
Arbitration. — 4. Investor-State Dispute Settlement

1. Law on Arbitration

1. The principal national arbitration statute in EgypLaw No. 27/1994, promulgating the
Law concerning Arbitration in Civil and Commercisllatters (the “Law”). The Law
was published in the Official Gazette issue No.a&b April 1994 and came into effect
on 22 May 1994.

2. The Law applies to both domestic and internatia@rhitrations. Article 1 of the Law
provides that it applies to arbitrations havingirttseat in Egypt as well as to those
arbitrations taking place abroad, and to whichphgies have agreed to adhere to the
provisions of the Law.

3. The Law has been subject to the following amendsent
a. The application of the Law to disputes arising @uadministrative contracts:

4. On 13 May 1997, Law No. 9/1997 was enacted addingrticle 1 of the Law the
following paragraph: “With regard to disputes riglgt to administrative contracts,
agreement on arbitration shall be reached upompipeoval of the competent minister
or the official assuming his powers with respect pigblic juridical persons. No
delegation of powers shall be authorized in thipeet.™*®

13 The law No. 9/1997 was published in the Officiaz8tte on 15 May 1997 and came into force the digviing
the day of its publication.
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b. Procedures for challenging arbitrators:

5. The original Article 19 of the Law at the time d§ iadoption followed exactly the
procedures for challenging arbitrators provideduinder Article 13 of the UNCITRAL
Model Law, according to which the arbitral tribureds jurisdiction to decide on the
challenge of any of its members.

6. In November 1999, the Supreme Constitutional ColEgypt held unconstitutional the
following provision of Article 19 of the Law: ‘tharbitral tribunal shall issue a decision
on the challenge.” The Supreme Court decided thatase the challenged arbitrator
does not withdraw or the challenge is not acceptethe other party, the matter should
be referred directly to the State court to decigeaon** In 2000, Law No. 8/2000 was
enacted to accommodate this Supreme Constitut@oatt decision. The said law was
published in the Official Gazette on 4 April 20@8znceforth, paragraph 1 of Article 19
of the Law reads as follows: ‘The challenge requiesbrporating the reasons for such
challenge, shall be submitted in writing to theitaab tribunal within fifteen days from
the date the challenging party becomes aware ofdhstitution of the arbitral tribunal
or of the circumstances justifying such challengaless the challenged arbitrator
withdraws from his office within fifteen days frothe date of submitting such request,
the request shall be forwarded, at no cost, tacthat referred to under Article (9) of
this Law for a final ruling that is subject to nppeeal.’

c. Appeal of the order granting enforcement of therawa

7. Paragraph 3 of Article 58 of the Law provides tha order granting enforcement
(exequatur) is not subject to appeal. However attoer refusing to grant enforcement
may be subject to appeal. In 2001, the Supremestational Court of Egypt held this
paragraph unconstitutional on the grounds thatetlstiould be equality between the
rights of the parties.115 Accordingly, the partyaimgt whom the exequatur is issued
may challenge it before the competent court witthinmty days of the date of the
decision.

8. The following legal texts also governs arbitratiorEgypt:

a. Ministerial Decrees Nos. 8310/2008, 6570/2009 anao®011 regarding the
deposit of arbitral awards

9. By virtue of Ministerial Decree No. 8310/2008 isduen 21 September 2008 and
entered into force as of the date of its publicaiio the Official Gazette on 7 October
2008, the Egyptian Minister of Justice introducesit&in provisions governing the
deposit of arbitral awards under Article 47 of tizav.

114 Challenge No. 84 of the judicial year 19, Sessib® November 1999.
115 Challenge No. 92 of the judicial year 21, Sessib danuary 2001.
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10.

11.

12.

13.

14.

Pursuant to this Ministerial Decree, the applicatio deposit the arbitral award should
be forwarded to the special Technical Bureau onitéation of the Ministry of Justice
to decide in writing whether such application ixegable. Among the reasons for
rejecting the deposit of the arbitral award arelation of public policy; if the award
relates to any real estate title, its posessiotivadg or the confirmation of its
ownership or division; if the award relates to reedtpertaining to the personal status or
criminal issues; if the award confirms a settlemanany of the above matters; and if
the award is rendered with respect to matters icintine settlement is not allowed.

This Ministerial Decree was slightly amended bytugr of another Ministerial Decree
(No. 6570/2009) issued on 7 July 2009 and entenéal force as of the date of its
publication in the Official Gazette on 13 July 20@6nfirming that the rejection of the
deposit of the award relating to an estate is &thib real estate rights.

In spite of such amendment, the Ministerial Deanges widely contested by the vast
majority Egyptian jurists and practicionners, esglgcthat the Egyptian judiciary, even
prior to the adoption of the Ministerial Decreestuly excercised its supervisory role
and has repeatedly set aside several arbitral awartered in respect of real estate
title issues owing to the mandatory requirementegistration of title and to avert any
fraudulent practices in this regard. Such contiestavas reflected in a very important
judgment of the Cairo Court of Appeal, which refdige apply the Ministerial Decree
on the grounds that it has created restrictions aha not warranted under the L&W.
This development led to the third and hitherto ldst amendment of the Ministerial
Decree by virtue of another Ministerial Decree (19839/2011) issued on 5 October
2011 and entered into force as of the date ofuldigation in the Official Gazette on 15
October 2011, which has actually neutralized thgatiee ramifications of the first
Ministerial Decree by stiuplating that the roletiogé Technical Bureau on Arbitration of
the Ministry of Justice is henceforth to issue gnimn rather than deciding as to
whether the application to deposit the arbitral @wis acceptable. The reasons for
rejecting the deposit of the arbitral award are riowited to the violation of public
policy and if the award is rendered with respeanadters in which the settlement is not
allowed.

b. Law No. 13 of 1968 promulgating the Code of CividlaCommercial Procedure
(the “CCCP”)

The CCCP was published in the Official Gazette asdlo.19 on 9 May 1968 and
became effective as of that date.

Egypt has adopted the UNCITRAL Model Law of 1988ReTmain differences between
the Egyptian Law on Arbitration and the UNCITRAL K Law are as follows:

118 Cairo Court of Appeal, challenge No. 10 of the jisligear 127, Session of 6 September 2010.
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- the broad application of the Law covering both dstieceand international
arbitrations;

- the possible extra-territorial application of thew to arbitrations conducted
abroad if the parties have agreed to such appitati

- the number of arbitrators under the Law shoulddst o

- the ruling on a challenge made against an arbrtregovested with the
competent national court under the Law and notthéral tribunal,

- the arbitral tribunal does not have the powersrteinterim or provisional
measures unless the parties have agreed to granarbitral tribunal such
power; and

- an award may be set aside if the arbitral tribdreed excluded the law chosen
by the parties to govern the merits of the dispute.

2. Arbitration I nfrastructure

15. Egypt adhered with no reservations to the New YOoavention in 1959, which was
implemented through Presidential Decree No. 17thefyear 1959 dated 9 March 1959,
and came into effect as of 8 June 1959.

16. Egypt is a party to the following two arbitratioelated multilateral conventions:

- The Convention of 1974 on the Settlement of InvesiinDisputes between the
States hosting Arab Investments and Nationals berotArab States. This
Convention was signed on 10 June 1974 and entateddrce on 20 August
1974. Egypt adhered to this Convention by virtuéhefPresidential Decree No.
1700 of the year 1974 dated 22 October 1974. It puddished in the Official
Gazette issue No. 45 on 4 November 1976 and becdfeetive as of 19
August 1976.

- The Unified Agreement for the Investment of Arabp(@a in the Arab States
dated 26 November 1980. Egypt became member $oGbhvention on 19
April 1992.

3. The Practice of Arbitration
3.1. General
17. Arbitration is a popular method of dispute resautin Egypt; it is regularly used for

the settlement of most commercial and constructimputes. Statistics confirm the
increasing number of institutional arbitration cas@rbitration clauses are increasingly
inserted in small and medium-size contracts, fangxe, lease contracts and attorneys’
fees agreements. An increasing number of sporsectldisputes are also referred to
institutional arbitration.

3.2 Arbitral institutions

18. The main active arbitral institution in Egypt is:
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The Cairo Regional Centre for International Comriadsrbitration (“CRCICA”")
Address: 1 Al-Saleh Ayoub Street — Zamalek 112 HirdcEgypt

Tel

.+ (202) 2735 1333/5/7

Fax: + (202) 2735 1336
info@crcica.org
WWWw.crcica.org

19.

20.

21.

22.

23.

CRCICA adopted, with minor modifications, the UN®AL Arbitration Rules of 1976.

CRCICA amended its Arbitration Rules in 1998, 202002 and 2007 to ensure that
they continue to meet the needs of their userteatéig best practice in the field of
international institutional arbitration.

In 2011, CRCICA amended its Arbitration Rules basgdn the new UNCITRAL
Arbitration Rules, as revised in 2010, with minoodifications emanating mainly from
the Centre’s role as an arbitral institution andhppointing authority

The New CRCICA Arbitration Rules entered into forme 1 March 2011 and apply to
arbitral proceedings commencing after this date.

CRCICA has administered the following numbers a&fesafrom 2007-2012:

2007: [29] domestic and [28] international casestall 57
2008: [36] domestic and [12] international casesall 48
2009: [38] domestic and [13] international casesall 51
2010: [50] domestic and [16] international casesall 66
2011: [47] domestic and [19] international casesall 66
2012: [58] domestic and [20] international casestall 78
2013: [59] domestic and [13] international casesall 72

3.3 Courts

24.

25.

Pursuant to Article 9 of the Law, in domestic awdtibns, jurisdiction to review
arbitration-related matters referred to by the ltathe Egyptian judiciary lies with the
court having original jurisdiction over the disputélowever, in international
commercial arbitrations, whether conducted in Egyptbroad, jurisdiction lies with
the Cairo Court of Appeal unless the parties grangdiction to another appellate court

in Egypt.

Pursuant to Article 13 of the Law, the court befavhich an action is brought

concerning a disputed matter that is the subje@noérbitration agreement shall hold
this action inadmissible, provided that the resgondnvokes this objection before
submitting any demand or defence on the merith@fdispute. The filing of a judicial

action shall not prevent the arbitral proceedingsnfbeing commenced or continued,
or the making of the arbitral award.
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26. Pursuant to Article 14 of the Law, upon the requésither party to the arbitration, the
court referred to in Article 9 of the Law may ordére taking of an interim or
conservatory measure, whether before the commemtevhéhe arbitral proceedings or
during said proceedings.

27. The Egyptian judiciary is cooperative and has pmove be ‘arbitration-friendly’
through the assistance of the parties to arbitrafroainly for the appointment and
challenge of arbitrators) and the supervision efafbitration proceedings.

28.In an important decision that has put an end tangeresting debat€. the Egyptian

Court of Cassation considered whether arbitrattakig place in Egypt according to
the UNCITRAL Arbitration Rules, as applied by th&®CICA, are subject to the time
limit stipulated in Article 45 of the Law. The Cdureld that the said provision is not a
‘mandatory procedural rule’ of public policy. Thposition was later confirmed in
another decision of the Court of Cassation, whiehl lthat the Egyptian legislator has
left the determination of the time limit to rendke final award to the sole discretion of
the parties. Based on this clear position, the Coamcluded that the failure to object to
exceeding the agreed upon time limit during the lehgroceedings and until the
issuance of the final award is deemed a waivehefright to object in accordance with
Article 8 of the Law!™®

3.4 Enforcement of awards
3.4.1 Procedure for enforcement

29. Arbitral awards issued according to the Law arealfiand binding, enjoying the
authority of res judicatdArticle 55 of the Law). They could be forcibly emfed
subject to applying and obtaining an enforcemerdeor(‘exequaturj from the
competent national judge according to Articles®58 of the Law.

30. Pursuant to Article 56 of the Law, an arbitral advas enforceable by virtue of an
exequatur (an enforcement order). An application for axequatur should
be accompanied by:

- the original award or a signed copy;
- acopy of the arbitration agreement;

17 Court of Cassation, challenges Nos. 648 of thicjaldyear 73; 5754; 6467 and 6787 of the judicial
year 75, Session of 13 December 2005.

118 Court of Cassation, challenges Nos. 3869 and 8016 judicial year 78, Session of 23 April 2009.
should be noted that the same position has alreedy adopted by the Cairo Court of Appeal, whidld he
that the failure to object to the extension of pleeiod of the arbitration during the proceedingd antil
the closure of the hearings is deemed a waiveh@fight to object in accordance with Article 8tbé
Law as well as an implicit acceptance to extendhqariod until the last hearing session [Cairo €ofir
Appeal, challenge No. 29 of the judicial year 18&ssion of 25 September 2005].
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31.

32.

33.

- an Arabic translation of the award authenticatedh®ycompetent authority if
the award is not issued in Arabic; and

- a copy of the procés-verbal evidencing the depokithe award with the
competent court in Egypt.

Pursuant to Article 58 of the Law, the leave tooecd shall be granted subject to the
following conditions:
- The award does not contravene any judgment rendsréde Egyptian courts
on the subject matter of the dispute;
- the award does not contravene any principle of Eggppublic policy; and
- the award has been duly and validly notified to phety against whom it was
rendered.

Courts are generally willing to enforce foreign ildd awards against Egyptian
nationals and against the State itself. Practiogvstihat national courts generally adopt
a pro-enforcement approach, particularly in the texin of foreign arbitral
awards. Arbitral awards are reviewed on their meghly in cases involving the
violation of public policy, where it is necessary ascertain compliance with the
fundamental principles of public policy.

The filing of a setting aside motion does not saspthe enforcement of the arbitral
award (Article 57 of the Law). The application tbe enforcement of an arbitral award
is, however, inadmissible unless the date preatrifue filing the setting aside
proceedings has lapsed (Article 58 of the Law}akes on average from three to six
months to enforce a foreign award in Egypt; thaltenforcement time depends on
whether the other party is challenging the enfor@nof the award.

3.4.2 Foreign arbitral awards

34.

35.

36.

Foreign arbitral awards are enforceable in Egyptosting to the New York
Convention of 1958 to which Egypt adhered with e@servations in 1959.

The Egyptian Court of Cassation has clearly cordiinthat, in accordance with the
New York Convention, the provisions of the Law omb#ration pertaining to the
enforcement of arbitral awards, and not those ® QR CP, are applicable in this regard.
According to the Court, a foreign arbitral awareigorceable by virtue of axequatur
according to the same procedures followed for thireement of domestic awards
under the Law. These procedures are much easidtersand involve less costs than
those stipulated under the CCEP.

The Court held that, because the Law prescribesnfarcement mechanism materially
less onerous than that contemplated by the CCQRelgaanex parteapplication to a
judge in chambers grdonnance sur requéje Art. VII of the Convention (on more

119 Court of Cassation, challenge No. 966 of the jutliggar 73, Session of 10 January 2005. See aldtenba No.
945 of the judicial year 69, Session of 8 May 2008.
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favourable national enforcement standards) mandatésrcement of foreign awards
pursuant to the Law?°

Some critics believe, however, that this decismfunfortunate’, arguing that the Law
is limited ratione materiaeto arbitrations conducted in Egypt and therefagutates
the enforcement of Egyptian awards only, but i€ntlse silent on the recognition and
enforcement of foreign awards, a subject mattercckihey point out is exhaustively
treated by the CCCP (Art. 296 to 331).

The Court of Cassation’s 2005 decision remains,dvawy good law. Consequently,
foreign arbitral awards, like domestic ones, arf@meable according to the provisions
of the Law.

3.4.3 Recourse against awards

39.

40.

41.

Regarding recourse against arbitral awards, noapgeany kind is allowed against
arbitral awards under the Law. The only possibleamseof recourse against arbitral
awards is filing a setting aside (annulment) motiomoking one or more of the
exhaustive grounds enumerated in Article 53 of lthev. Such grounds include the
absence or invalidity of the arbitration agreemeht lack of legal capacity, the
violation of the rights of defence and due proassvell as the failure to apply the law
agreed upon by the parties to govern the merith@fdispute. The court adjudicating
the setting aside motion shall alipso jure annul the arbitral award if it is in conflict
with public policy in Egypt (Article 53(2) of thedw).

An award may not be set aside for an error in laaot. The action for setting aside
may not be excluded by agreement between the pdvé&fore issuing the award, but
may be effective if concluded after issuing the @va

There are no restrictions on foreign lawyers regméeg parties in arbitral proceedings
seated in Egypt.

3.5 Salient judicial trends

42.

There is an increasing number of disputes refaedbitration, especially institutional
arbitration. The Egyptian judiciary tends to be itation-friendly. However, the
Egyptian Administrative Court Conseil d’Etal) adopts a strict approach regarding the
ministerial approval required for arbitrations idnainistrative disputes. This approach
could be attenuated after a recent judgment ofBtpgptian Supreme Constitutional
Court dated 15 January 2012, which ruled, in atenadf positive conflict of
jurisdictions, that, pursuant to Articles 9/1 andf5 of the Law, the Cairo Court of

120The same argument was adopted in a decision 6fah& Court of Appeal, challenge No. 42 of the jiadigear
42 Banha, Session of 17 November 2009.

121 Ahmed S. El Kosheri and Karim Hafe@pide to National Rules of Procedure for Recognitimd Enforcement
of New York Convention Awards (Report on Egyppecial Supplement of the ICC Court of Arbitrationll&in

(2008).
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43.

44.

45.

46.

Appeal has exclusive jurisdiction over challengksifagainst arbitral awards rendered
on the basis of an arbitration clause enshrineghimdministrative contract, as long as
the proceedings pertained to an international comialearbitration, as defined under
Articles 2 and 3 of the La#? The impact of this important judgment is that the
Egyptian Conseil d'Etatwould lack supervisory powers over disputes agisint of
administrative contracts that are already refetoeany institutional arbitration whether
in Egypt or abroad.

In an important decision of the Court of Cassatitwe, Court clearly indicated that the
arbitral award cannot be set aside for causeslatgulin the CCCP, which are not
explicitly required under the Law. Accordingly,stnot always recommended to fill the
gaps of the Law by referring to the provisionstef CCCP#

Also, according to the consistent jurisprudencéhefCairo Court of Appeal, the action
for setting aside the arbitral award is not an appgainst the award. The said action
does not, therefore, extend to reviewing the mefitthe dispute or reconsidering the
reasoning of the award’ Thus, it is not possible to seek the annulmerthefaward
due to an error committed by the arbitral tribuimainterpreting the provisions of the
law, in comprehending the facts of the case ormimslering the documents, or due to
the lack of reasoning of the arbitral award, sisigeh causes are not among the grounds
of setting aside arbitral awards, as exhausitieelymerated in Article 53 of the LaW.

Furthermore, according to the Cairo Court of Appedfyptian courts have no
jurisdiction to decide on setting aside motionedilagainst foreign arbitral awards, as
long as the Law is not tHex arbitri. The Court of Appeal has confirmed that under
Article 1 of the Law, the legislator has limitecetterritorial scope of application of the
Law to arbitrations taking place inside Egypt, gslethe parties to international
commercial proceedings agree to subject their paiogs to the provisions of the
Law.'?

The Cairo Court of Appeal has also confirmed that ¢ourts of the country where the
award was rendered have exclusive jurisdictionettice on its nullity, while the courts
of other are only entitled, when seized of an edorent request, to reject the
enforcement of the award based on one or moreeofjithunds for refusal stipulated in
their respective rules of procedure (national laws)according to one or more of the
grounds stipulated in the New York ConventtéfiThis principle is considered by the

122 5ypreme Constitutional Court, Challenge No. 4hefjudicial year 31 "Conflicts”, Session of 15 JagD12.
123 Court of Cassation, challenges Nos. 3869 and 701iegfidicial year 78, Session of 23 April 2009cauling to
the Court, it is not a mandatory requirement foiteators to sign the procés-verbal of the site atsion or to keep a
clerk, especially that the Law tends to simplifydaacilitate the procedures. Also, the requiremerfitsigning such
proces-verbal under Article 25 of the CCCP and AetitB1 of the law on civil and commercial evidencenbt
apply to arbitration cases. The Court, thereforactaled that Article 28 of the Law grants the agbitribunal the
liberty to hold sessions wherever it finds it apgpiate, including the site inspection and does biad it to be
accompanied by a clerk for the drawing of a proggrbal.

124 Cairo Court of Appeal, challenges Nos. 39, 54 andfgBe judicial year 119, Session of 26 Febru@932

125 Cairo Court of Appeal, challenge No. 93 of the jisligear 120, Session of 29 January 2006.

128 cairo Court of Appeal, challenge No. 40 of the jisligear 119, Session of 29 January 2003.

127 seein this sense, Cairo Court of Appeal, challenge Beflthe judicial year 119, Session of 26 March200
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Court to be a general principle adopted by the ritgjof modern laws on arbitration to

the extent that, according to the jurisprudenceesfain countries, the denial of such
principle is deemed a proof of bad faith and almfsgghts, engaging the responsibility
of the party filing the setting aside motion agaihe foreign arbitral awartf®

4. I nvestor-State Dispute Settlement

47. Egypt signed the Washington Convention of 1965 lom $ettlement of Investment
Disputes between States and Nationals of otheresStéhe “Washington” or the
“ICSID” “Convention”) on 11 February 1972 furthey the Presidential Decree No. 90
of 1971 dated 7 November 1971. The Convention wadighed in the Egyptian
Official Gazette issue No. 30 on 2dly 1972 and became effective as of 2 June 1972.

4.1 MITs and BITs

48. Egypt has entered into the following multilateraidabilateral investment treaties
(‘MITS'IBITS’).

- Multilateral Investment Treaties:

- The Convention of 1974 on the Settlement of InvesinDisputes between the
States hosting Arab investments and Nationals bErotArab States. This
Convention was signed on 10 June 1974 and hasednisto force on 20
August 1974. Egypt adhered to this Convention byuei of the Presidential
Decree No. 1700 of the year 1974 dated 22 Octodé4d .1t was published in
the Official Gazette issue No. 45 on 4 November61&dd became effective as
of 19 August 1976.

- The Unified Agreement for the Investment of Arabpifal in the Arab States
dated 26 November 1980. Egypt became member soGbnvention on 19
April 1992.

- Bilateral Investment Treaties: As of 1 June 2E@ypt is party to 101 BITs (of which 76 are
currently in force). The list comprising the couesrwith which these BITs were concluded and
the date of their entry into force is available at:
<http://www.unctad.org/sections/dite _pcbb/docs/lgitg/pt.pdf.

4.3 Investor-State arbitrations

49. Egypt has been a party to the following known itwesnt treaty arbitrations:

a. ICSID: with more than 10Goncluded BITs, Egypt has by far the most
important Arab track record of ICSID investmentatse arbitrations. This
covers more than twenty cases out of which theodatlg nine cases have
already been concluded by a final arbitral award:

128 Seein this sense, Cairo Court of Appeal, challenge Rmfthe judicial year 113, Session of 19 March7.99
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= Wena Hotels Limited v. Egyfffase No. ARB/98/4) Award rendered in
12 August 2000;

= Middle East Cement Shipping and Handling Co. S.AEgypt(Case
No. ARB/99/6) Award rendered in 12 April 2002;

= Joy Mining Machinery Limited v. EQyfitCSID Case No. ARB/03/11)
Award rendered in 6 August 2004,

= Champion Trading Company and Ameritrade Internalprinc. v.
Egypt (ICSID Case No. ARB/02/9) Award rendered in 27 ®eio
2006;

= Ahmonseto, Inc. and others v. Egy¥pESID Case No. ARB/02/15)
Award rendered in 18 June 2007;

= Helnan International Hotels A/S v. Egyp€ase No. ARB/05/19)
Award rendered in 3 July 2008;

= Jan de Nul N.V. Dredging International N.V. v. aArRepublic of
Egypt (ICSID Case No. ARB/04/13) Award rendered in 6 Nuober
2008;

= Waguih Elie George Siag and Clorinda Vecci v. EQYESSID Case
No. ARB/05/15) Award rendered in 1 June 2009; and

= Malicorp Limited v. Egypt(ICSID Case No. ARB/08/18) Award
rendered in 7 February 2011.

50. In three of the above nine cases, the investoeimg were upheld, at least in part
(Wena v. EgyptMiddle East Cement v. Egypt and Siag v. Egypthile in the
remaining six cases the investors’ claims werectegk either for lack of jurisdiction
(Joy Mining Machinery Limited v. Egypgr on the merits Ghampion v. Egypt,
Ahmonseto v. Egyptlelnan v. Egypt, Jan de Nul v. Egypt and Malicoipmited v.

Egyp).

b. Arab Investment Court:
- Lido v. Egyp{(Case No. 1/2) Award rendered in 12 August 200d; an
- Ofok v. Egyp{Case No. 2/7) Award rendered in 27 April 2011.
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1. Introduction

In the world of international arbitration, Canadhal 8Australia are newer seats — to be contrasted
with the traditional seats of Paris, London, Genawvd Zurich. As Toronto and Sydney begin to
establish themselves as hubs for internationatratiain in their regions, the legal systems and
arbitral practices of Canada an Australia are etitrg more attention.

In considering the prospects and challenges thatfared by newer seats of arbitration, a
number of questions arise: What are the charatitsrisf a good seat of arbitration? What is the
relationship between the development of a seathifration and the proliferation of arbitral
institutions? Can newer seats compete with morditivaal seats? This paper examines the
experiences in Australia and Canada, which showrteaer seats can certainly compete with
the more traditional seats.
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2. Thelegal Systems

Australia

Having had a long history of indigenous populati@nstralia was occupied by Europeans as a
penal colony for England. After the Americans eschfrom the yoke of colonial rule from
London, the English had nowhere to send their atigviAs a result, they decided to send them
to Australia. To a significant degree, the cultaféiustralia has been built around that convict
heritage. If one can now claim some distant refestiip to a convict sent from London, it is
often a matter of pride in Australia.

Australian culture has subsequently been enriclydchimigration. This includes from Italy and
other southern European countries following theo8ddNorld War and thereafter by waves of
immigration from Asia, and now from the Middle Ea#tustralia is thus a substantially
multicultural country.

Because Australia was colonised by the Englishjgbel system is very much a common law
system inherited from England. The colonisatiomostralia took place disparately, and being
a fairly large continent, these colonies developsdittle sovereign entities. This is similar to
the United States where there is a very strond kg cultural history within each of the states
of the US. In Australia, it was not until 1900 thhe states combined constitutionally into a
federation of Australia.

There are still very significant constitutional pessibilities and governance structures for each
of the Australian states. Under the Australian @arigon, the federal parliament, also known
as the Commonwealth Parliament, has responsilfilityonly defined areas of legislative
authority, such as defentégreign affairs’ and the like. There are a number of these powers
that are given specifically to the Commonwealth liRarent! Where the Commonwealth
Parliament is given those powers, they have captitegislate to the exclusion of the states'
responsibilities’ Outside those defined areas of power, the statg Hull sovereign
responsibility for legislation. There are separgected representatives in a Westminster type
system of parliaments in each of the Australiartestaand territories, as well as in the
Commonwealth.

Australia's legal history is derived from the Esplicommon law system, where commercial
law was largely developed by the law of preced@uatige's decisions have filled the common
law over time, so that Australian law in the comonrcontext is significantly influenced by
old English authorities. More recently, we havensi® common law in the commercial context
being filled by Australian legal authorities.

Each of the states in Australia has superior coofrtgnlimited jurisdiction. Then there is the
Federal Court, which is responsible for federalteratand commercial matters. There is also an
effective cross-vesting system between the varamsts in Australia, which has eliminated
battles of jurisdiction between the courts of the ghat have been ongoing in the United States.
Sources of commercial law made by judges in Austizdn be found in the commercial courts
of the significant states, mainly New South Waled ¥ictoria, and also in the Federal Court,

2 Australian Constitutions 51(iv).

3 Australian Constitutions 51(xxix).

4 For the complete list of powers that are givethbCommonwealth Parliament, seastralian Constitutions 51
® Australian Constitutions 109.
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where some of the best legal minds take appointrasnjudges and who produce leading
decisions. Of course there is the overlay of statuit Australia does not have overarching legal
codes as in civil law systems.

The historical influences that have built the Aakan legal system have come not just from
England but from other common law jurisdictions time Asia-Pacific region. There are
significant influences in the development of Aukséira commercial law, from the United States,
Canada, Singapore, Malaysia, Hong Kong, and othnmon law systems in the region. There
is also a significant awareness of other legalesyst due to the huge trade flows with China,
Japan and Korea, all of which have traditionalldauv legal systems.

The Australian legal community is well trained,casm be seen by the many Australian lawyers
around the world. Jurisdictions around the world splete with Australian lawyers, and it
almost seems to be a rite of passage for Austeatiatravel overseas after they have graduated.
The legal training at Australian law schools isaofery high standard, which makes Australian
lawyers attractive for law firms all around the Vdor

In the international arbitration context, there amany Australians as partners in law firms,
including in New York, Madrid, London, and StockitolAustralia is also a great place to live
and, even though it is a little distant from Eurgp®l suffers from the "tyranny of distance",
quite a number of these Australians who travel sa&s to work eventually want to come home.
When they come home with their families to liveAinstralia, that enriches the Australian legal
community. Within the Australian legal communityhete is therefore a diverse level of
experience with respect to international work. drfa as international arbitration is concerned,
Australia certainly enjoys a sophisticated legahowunity.

In terms of where international arbitrations arddhan Australia, there would be more
international arbitrations in Sydney and Perth thagwhere else in Australia. Melbourne is
also a major commercial centre for Australia, amel Melbourne bar is a very strong centre of
excellence. However, the logic of seating in Ausiraeems to favour Perth, as it is the centre
of natural resources activity, oil and gas indestiand the like, and Sydney. Perth is also quite
close to Singapore and other parts of Asia. Furttignificant volumes of trade occurs between
Western Australia and Africa, particularly in thenmmg sector. Sydney and Perth are thus the
two major centres for international arbitration, esh there are more international arbitration
practitioners than any other cities of Australia.

Canada

Canada'’s history is rather different from that afsfralia. Canada became a "place" — one that
would ultimately become a country — when three thog nations, the English, the French, and
the Native peoples, came together in a spirit ohim@mise. They needed to find ways to live
together in peace in order to survive the harshtveearom the north and the pressure to be
governed from the south by the Americans. Muctr l&tel867, not very long before the county
of Italy was created out of its many parts, sodmbfour of the Canadian colonies join together
in a "confederation” to become a country.

Today, Canada has ten provinces and three teestdriegislative power is divided between the
provinces and the federal government so that mb#heo matters relating to private law are
within the authority of the provinces and many loé tmatters relating to public law, such as
criminal law, are within the authority of the fedegovernment. Each of the provinces has a
superior court administered by the province, besped over by judges from the province who
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are appointed and remunerated by the federal gmesrn These courts have plenary and
inherent jurisdiction. Appeals in commercial mattean be made from the courts of appeal in
each of the provinces to the Supreme Court of Cartaut only with permission of the Supreme
Court. As a result, the courts of appeal of theerdammon law provinces frequently rely upon
precedents from one another.

Like Australia, Canada also has a Federal Coutt,danada’s Federal Court has a limited
statutory jurisdiction relating to matters of mami¢ law, immigration law, intellectual property
law and aboriginal law. This court also hears ctaiagainst the Federal Government and
applications for judicial review of decisions bydé&ral administrative tribunals. Thus, the
provincial superior courts have the primary resguliy for commercial matters and there are
virtually no jurisdictional conflicts between theand the Federal Court of Canada.

Unlike Australia, Canada has one province that @ @ common law jurisdiction. The
substantive law of Quebec is civil law jurisdictitmat developed from its history as a French
colony. In 1866, the year before Confederation, i@eeadopted th€ivil Code of Lower
Canadaand in 1994, this Civil Code was replaced by @ieil Code of QuebecAlthough
Quebec’s substantive law is based on civilian tiaak, its procedural law has many features
based on the common law. For example, the civiigassystem is an adversary system with
cases being developed through the principle ofygambsecution and presented before judges
who are not career judges, but are appointed flwensenior ranks of the legal profession.
Accordingly, Quebec has a hybrid legal system,@adada is a bi-jural country.

Just as Canada’s common law provinces rely on gesite from one another, so too do the
appellate courts regularly draw from a wide varietysources, both legal and academic, from
across the country and beyond in order to devedopareas of the law. This open and outward-
looking approach to the law may, in part, be a povaf the fact that we have long been a
highly multicultural country in which immigrationals long played a significant role in our
growth and development. One measure of the richrsity of a population is the number of
groups of more than 10,000 who identify themsekgsaving a distinct cultural origin from
another country. Toronto has more such groups angnother city in the world, supporting its
claim to be the most multicultural city in the wabrl

Canada’s distinctive legal system, operating witldnhighly diverse and multicultural
population, has a legal profession that is alsceextly unusual. For more than half a century,
until very recently, access to the legal professias been extremely limited. This is because the
only readily feasible way to obtain a license tagbise law in Canada was to graduate from a
Canadian law school, and the number of Canadianslkzveols and places available in them
changed very little from the 1950’s until today. Agesult, over the years, the competition to
gain admission to law schools became steadily ime@se, and those who gained admission to
the profession were increasingly among the moshtatl and motivated of their generation.

This ever more capable and hard-working legal m<ite, comprising an ever smaller
proportion of the population, meant that the legalvices they provided continued to increase
in quality as they decreased in availability. Twngs happened as a result. First, a supply of
informal legal services provided by non-lawyersdetp emerge. Ultimately, this resulted in a
decision by the regulatory body governing the lggafession to regulate paralegals as well so
as to protect the public and to maintain the iritegsf the professiofi.Second, offshore law

® Ontario became the first jurisdiction in North Arica to regulate paralegals by thecess to Justice AcGO 2001,
¢ 21 amending theaw Society A¢tRSO 1990, c L-8.
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schools began to emerge. These law schools, mosthawh are located in Australia and
England, offer courses on Canadian law (that watlierwise be required for the onerous
conversion process for foreign qualified lawyeis)Qanadians who could not gain access to
Canadian law schools but wish to practise law inada. All in all, the restrictions on access to
the legal profession in Canada are changing jushe@degal profession itself is evolving and
adapting to a globalised world of legal services.

With such a highly capable legal community operatin a country of such rich cultural
diversity, it may come as no surprise that Canadae disproportionately recognised as active
members of the international arbitration commuratyd that there is strong growth in interest
and participation in international arbitration lretCanadian legal community. Over the past two
decades what was once a small group of specidbststed mostly in Montreal, has become an
active and growing community spread across the m@gmadian commercial centres — Toronto,
Calgary and Vancouver.

3. Legidative Framework for Arbitration

In Australia, there are separate constitutiongbaasibilities for the Commonwealth Parliament
and the state parliaments. International arbitnatsothe responsibility of the Commonwealth
Parliament because it involves the carrying int@wdoof the external affairs power under the
Australian Constitution.

The International Arbitration Act 1974s indeed a federal statute that has force throutgtine
whole of Australia. Australia, along with Canadasmne of the very first countries to enact the
UNCITRAL Model Law on International Commercial Atkition (Model Law").® The
International Arbitration Act 1974nnexes the Model Lawand adopts the Model Law as
having "the force of law in Australid®. This is often called the "vanilla approach" to the
adoption of the Model Law, which is in distinctida other Model Law countries such as
Malaysia, India and New Zealand. These jurisdicibave enacted their own provisions and it
is not always easy to find out how they differ froine Model Law. Whereas in Australia, the
Model Law is simply an annexure to the legislatiand the divergences from the Model Law
are clearly specified. For example, the Australiegislation does not adopt the contentious
provisions in the Model Law dealing with interinieé relating to ex parte applications.

An arbitration that is "international" is defined the legislation, and in fact by the Model Law,
to be arbitrations that involve a range of inteioval characteristic¥. This includes arbitrations
between parties from different nationalities, adtibns involving contracts governed by laws
that are not the laws of Australia, and arbitragidhat involve transactions which are to be
performed outside Australia. The domestic legistati deal with any arbitration that is not
international as defined by the legislation.

Domestic arbitration in Australia is the resporidipiof the state parliaments. Legislative
cooperation between the Australian states is ratrerbecause each of the parliaments have a

” Australian Constitutions 51(xxix).

adopted the Model Law in 1986. See UNCITRAStatus - UNCITRAL Model Law on International Comnerci
Arbitration (1985), with amendments as adopted in 0620
<http://www.uncitral.org/uncitral/en/uncitral_teksbitration/1985Model_arbitration_status.html>.

® International Arbitration Act 1974Cth), Schedule 2.

10 |nternational Arbitration Act 1974Cth), s 16.

1 International Arbitration Act 1974Cth), s 18B. See also Model Law, Chapter IVA.

2 International Arbitration Act 1974Cth), Schedule 2, Art 1(3).
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view that they can do it better than the otherg] each of the lawyers living in each of the
states think they know they can do things betten tine lawyers in the other states. As a result,
the tension between the state laws is often qigt@ficant. Rather unusually however, in the
context of domestic arbitration there has beersthi of uniform legislation between the states.
For many years, the domestic arbitration legistetiin Australia were based on the English
arbitration legislation. Significantly, almost alf the Australian states and territories have now
adopted domestic arbitration legislation basecherModel Law as amended in 2006.

It is worth noting that, in relation to the domestrbitration laws, there had been a long
tradition of judicial review of arbitrator's deasis, primarily based on the English model of
review. For this reason, when adopting the Modek lfar domestic arbitration, there were
concerns surrounding the level of judicial reviewbe made available to parties. Ultimately,
judicial review was made available on an opt-inigHsvhich has proved to be the death knell
of judicial review as parties seldom opt into judiaeview. It thus follows that the position in
Australia regarding judicial review, both domedlicand internationally, is the practically the
same as the Model Law.

In Canada, the provincial legislative authority or@atters of private law is not superseded by
that of the federal government when it enters amtanternational treatyf. As a result, treaties in
areas of private law, such as the New York Coneentiust be implemented through

legislation in each of the provinces. Having saia t Canada was not only one of the first
jurisdictions to adopt the Model Law, it wee first jurisdiction™®

The ten Canadian provinces followed soon afterwaftie nine common law provinces each
have an International Commercial Arbitration Attyith some implementing provisions and a
schedule that attaches the Model Law. Any featatetomising the provisions of the Model
Law can easily be identified in the provisions bbége implementing statutes. Quebec, like a
number of other civil law jurisdictions, has notoated the Model Law verbatim but, instead,
has incorporated the substance of the Model LaBoiok X of its Civil Codée® and in itsCode

of Civil Proceduré"®

Perhaps because reforms to legislative initiatigéghis sort must be accomplished on a
province-by-province basis, Canada has not yettadojne 2006 revisions to the Model Law.
Nevertheless, the Uniform Law Conference of CandWarking Group on Arbitration
Legislation International Commercial Arbitrationashjust completed its Final Report on new

13 Commercial Arbitration Act 201QNSW); Commercial Arbitration Act 201{SA); Commercial Arbitration Act

2011 (Vic); Commercial Arbitration (National Uniform Legislatioct 2011(NT); Commercial Arbitration Act

2011(Tas);Commercial Arbitration Act 201@ld); Commercial Arbitration Act 201QNA).

14 See, egCommercial Arbitration Act 201(NSW), s 34A.

15 Attorney-General of Canada v. Ontario Attorney-Gaheof Ontario Attorney-General of Ontario (Labour
Conventions)Ontario, Canada), [1937] A.C. 326 (P.C.)

6 See, above n 8.

" International Commercial Arbitration ACtRSBC, 1996, ¢ 233 (British Columbidjternational Commercial

Arbitration Act RSA, 2000, ¢ 1-5 (Alberta)international Commercial ArbitrationAct, SS, 1988, c 1-10.2

(Saskatchewan)nternational Commercial Arbitration ACCCSM, ¢ C-151 (ManitoBalnternational Commercial

Arbitration Act RSO, 1990, c. I-9 (Ontariolpternational Commercial Arbitration ACSNB, 1986, c 1-12.2 (New
Brunswick); International Commercial Arbitration ACRSNS, 1989, ¢ 234 (Nova Scotifjternational Commercial

Arbitration Act 1988, c I-5 (Prince Edward Islandiiternational Commercial Arbitration ACRSN, 1990, c I-15

(Newfoundland and Labrador). Also the territoriegernational Commercial Arbitration ACRSNWT, 1988, c I-6

(Northwest Territories, and Nunavut under the Nuna&ct (SC 1993 ¢ 28, s 29))nternational Commercial

Arbitration Act RSY, 2002, ¢ 123 (Yukon Territory).

18 Civil Code of QuebedSQ, 1991, ¢ 64, Articles 2638-2643, 3121, 3133,83and 3168.

19 Code of Civil ProcedureRSQ, ¢ C-25 (as am), Articles 940-952.
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uniform legislation following extensive consultation possible reforn.Canadians may soon
have new uniform legislation on international comered arbitration.

4. Party Autonomy

Party autonomy is central feature found in the Mddew, and in particular, enshrined in
Article 19. As previously mentioned, the Australiaternational arbitration legislation attaches
the Model Law, with additional provisions clearlgegified in the legislation. Some of these
additions are reflective of the party autonomy @mtcas they are provided for on an opt-in or
opt-out basis. For example, provisions in relatiorcourt assistance in obtaining evidence are
provided for on an opt-out bagisSimilarly, parties may opt-out of provisions réaiat to the
power of arbitral tribunals to award interest awdts?? which are provisions not provided for
by the Model Law.

On the other hand, there is a sophisticated comiigldy regime contained in the Australian
international arbitration legislation, which pastiean opt intd? Interestingly for domestic
arbitrations in Australia, the confidentiality pisions are provided for on an opt-out basis.
Confidentiality thus applies on an opt-out basisldmestic arbitrations, but on an opt-in basis
in international arbitrations. Contrary to the ofteeated debate surrounding confidentiality in
the international arbitral community, for some gsef international arbitration, confidentiality
is not of paramount importanc&he fact that the Australian legislation adoptedf@ntiality

on an opt-in basis in the international contexefective of these varying attitudes.

In Canada, taking Ontariolaternational Commercial Arbitration A@s an example, you will
find that the party autonomy that is encouragedAbycle 19 of the Model Law has been
expanded upon in various ways. Recognising thakethee, in any event, very few ways in
which the parties are prevented from adapting theddéll Law to suit their own needs, the
legislation in Canada explicitly endorses a numifeadaptations that may be desirable. For
example, the Act provides that parties may ask tditrator(s) to mediate their dispute at any
stage of the arbitration and, with their agreemt,arbitrator(s) are not, as a result, precluded
from subsequently returning to their roles as eatots® In addition, the parties may decide for
themselves what procedure should be adopted faitpwie replacement of an arbitrator, such
as whether the matter should begin afresh, or vendéthmay continue from where it left off.
Further, the Act provides that the parties may egat any stage of the arbitration, to remove an
arbitrator.?” Finally, the Act contains provisions that expligitendorse court-facilitated
consolidation of arbitrations, where this is desibg the partie&’

Interestingly, in the consultations concerning pmesrevisions to the Model Law, having
considered a wide range of possible refinementhdéo2006 Model Law, the drafters of the

20 yniform Law Conference of Canada Working Group Orbitkation Legislation International Commercial
Arbitration, Final Report and Commentary of the Working Group Mew Uniform Arbitration Legislation,
<www.ulcc.ca>.

2L |International Arbitration Act 1974Cth), ss 22(2), 23, 23A, 23J

22 |International Arbitration Act 1974Cth), ss 22(2), 25-27.

2 |International Arbitration Act 1974Cth), ss 22(3), 23C-G.

24 See, egCommercial Arbitration Act 201(NSW), s 27E.

5 International Commercial Arbitration ACRSO, 1990, c. I-9 (Ontario), s 3.

28 |nternational Commercial Arbitration ACRSO, 1990, c. I-9 (Ontario), s 4(1).

27 International Commercial Arbitration ACRSO, 1990, c. I-9 (Ontario), s 4(2).

28 |nternational Commercial Arbitration ACRSO, 1990, c. I-9 (Ontario), s 7.
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Report in virtually every case recommended thafoamiity be maintained? While it is true
that many of these areas of customisation are ssieldein the rules of a number of arbitral
institutions, or may be addressed by the arbitnagigreement of the parties, some of them such
as confidentiality were thought by some as worthusion in the national arbitral law, if only to
indicate the importance placed on them in Canada.

5. Leading Institutions and Organisations

There are a number of arbitral institutions andaaigations in Australia, including the
Australian Centre for International Commercial Arhiion (ACICA). ACICA is an arbitral
institution with its own modern set of arbitratioales, taking a "light touch” approach to
administering arbitrations. There have been a figmt number of cases under the ACICA
Rules, not nearly as many as Singapore and Hongy,Kmut an increasing number. ACICA
does not of itself have physical facilities, as pisical facilities for international arbitratiam
Sydney are provided by the Australian InternatidDelputes Centre (AIDC). The AIDC is a
physical arbitration hearing centre, similar to lhkernational Dispute Resolution Centre (IDRC)
in London, which facilitates arbitrations of anstitution to be heard. It provides what is often
called "concierge arbitration”, where if partieg aeeking to hold an arbitration in Sydney, the
AIDC will assist with hearing rooms, provision ahmscript facilities, hotel accommodation,
document handling, storage facilities, restauraokings, and so on.

Another organisation in Australia that is closelig@ed with both ACICA and AIDC is the
Institute of Arbitrators and Mediators Australi&AflA), which deals with domestic arbitration
and domestic mediation. There is also a very adtikench of the Chartered Institute of
Arbitrators (CIArb) in Australia. All of these ADRrganisations in Australia have a very close
cooperation, which, instead of competing againsheather, seek to play to their individual
strengths and support. For example, ClArb, the memternational accreditation and training
body, conducts most of the training for other tuibns except for mediation training, which is
conducted by AIDC. The offices of all the organisas are in the same place at the AIDC, with
a number of shared administrative personnel. Ia tWay, the somewhat negative effect of
competitive behaviour is eliminated and the initis and organisations in Australia work
together in the interests of domestic and inteonati ADR.

The Canadian international arbitration communitggioot have, as the focal point of its energy
and activities, arbitral institutions. Rather, stthe various professional organisations, such as
the Canadian National Committee of the ICC (ICC &) that are the active forces in
promoting the understanding of international adtitm and interest in its use among
commercial parties and legal practitioners.

ICC Canada developed from a small closed panettfrators at the end of the 1990s based
mainly in Montreal and Toronto to a much largeredse and open group that spans the country.
In addition to ICC Canada, a group of 10 Torontuteators, called The Arbitration Roundtable
of Toronto (ART), which was soon complemented lgoanterpart in Western Canada known
as the Western Canadian Arbitration Roundtable (\WTA have been so successful in
promoting arbitration that they have since givery weamuch larger organisations known as the

2 Uniform Law Conference of Canada Working Group Orbithation Legislation International Commercial
Arbitration, Final Report and Commentary of the Working Group Mew Uniform Arbitration Legislation,
<www.ulcc.ca>.
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Toronto Commercial ArbitrationSociety (TCAS) and the Western Canadian Commercial
Arbitration Society (WCCAS).

Mention should also be made of a very impressieaifor the promotion of arbitration among
younger lawyers known as the Young Canadian AtiginaPractitioners (YCAP) who also
regularly hold conferences and other events farudising recent developments and promoting
the understanding of international arbitration.

It should be acknowledged that there are some sM@alhadian organisations for the
administration of arbitration, such as the Canadlammercial Arbitration Centre (CCAC), the
Pacific Centre for Dispute Resolution, and the diédive Dispute Resolution Institute of
Canada (ADRIC), which manages domestic arbitratibf@re recently, though, has been the
emergence of specialised arbitration "chambersthgps the most prominent of which is
Arbitration Place in Toronto. These centres provideonly office facilities for their members,
but also world-class hearing facilities for thoskoawvish to hold their arbitrations in Canada.
These services include hearing rooms, transcripdymtion, simultaneous interpretation,
tribunal secretarial support, concierge facilifi@saccommodations and meals in Toronto. They
also include support for ad hoc arbitrations, whaech very common in domestic commercial
matters in Canada, such as service as an appomithgrity and financial management.
Centres such as this are making Toronto an inarglgsattractive alternative for hearings to
New York for matters where parties are located pposite sides of North America, or where
one party is overseas and prefers to come to Caradbar than the United States and the
American party regards Canada as "just next door".

6. Institutional Rules

In Australia, ACICA has a set of modern arbitratiores, in which one will find everything
including emergency arbitrator provisions and exeedrules. Interestingly, ACICA is the
default appointing authority as prescribed under #ustralian legislatior® The default
appointing authority is crucial where the partiesdrnot provided a mechanism for appointing
an arbitrator, for example by failing to nominateed of institutional rules, and the Model Law
requires the local legislation to appoint a respmesauthority for appointing the arbitrator.
Having ACICA as the appointing authority is simikar the position in Singapore and Hong
Kong, but interestingly not in India or New Zealamd indeed in London where the default
position requires an application to a court. Thartsoare not always in the best position to
perform these appointing functions. In contrast,I@& has a very transparent method of
appointment of arbitrators both under its rules &nel act, with a supervisory committee
consisting of a number of representatives of secmmmercial organisations and senior
members of the judiciary.

Canada is in a similar situation in that thererayg@orominent local rules or administering bodies
for international arbitrations, but instead Canadjzarties and practitioners welcome and
support arbitrations conducted in accordance wittinge of well-established institutions and in
cooperation with those institutions. Accordinglgy £xample, Arbitration Place has established
formal affiliations with the ICC and the LCIA; andany arbitrations between Canadian and
American parties are held in Canada accordingules rof the International Centre for Dispute
Resolution (ICDR), which is the international arfrittie AAA.

%0 International Arbitration Act 1974Cth), s 18international Arbitration Regulations 201Cth).
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7. National Courts

So far as national courts are concerned, the Moal@lestablishes jurisdiction for the courts to
deal with a limited range of matters. In Australimth the state Supreme Courts and the
Australian Federal Court are granted jurisdictiBarties may choose the court in which they
make the applications, as available in the Modet,Lsuch as for supporting an arbitration,
seeking to remove an arbitrator, or for a limitediew of an award. Particularly in Victoria,
New South Wales, and in the Federal Court, theeeappointed specialist arbitration judges
who hear all of the arbitration matters broughobethe courts.

In addition, ACICA has established a judicial l@iscommittee, where all of the judges in all of
the jurisdictions in Australia who deal with intaetional arbitration meet regularly to discuss
issues of international arbitration. The committes established a network, which has allowed
the members to contact colleagues in other jutisdis if they need advice on a particular issue.
This has developed expertise amongst that court8ustralia that deal with international
arbitration. In addition, there have been a sesfgsidgments in Australia, including from the
High Court of Australia, the highest appellant ¢ptivat are strongly supportive of international
arbitration.

In Canada there are no specialist judges for jatpmoceedings relating to arbitration but there
are a number of judges who are very experiencetthénfield and the courts are frequently
willing to hear interveners from the internatiomabitration community on important questions
of law. Indeed, Canadian courts, under the leaiferghthe Supreme Court of Canada, have a
very strong tradition and continuing commitmentstgoporting arbitration by refraining from
inappropriate interference in arbitral proceedingad by giving appropriate deference to
arbitral agreements and arbitral decisions. On mbau of occasions in recent years, the
Supreme Court of Canada hamde important pronouncements on the need to reppety
autonomy in the selection of arbitration as a meahgslispute resolution in international
commercial dealings. These pronouncements haveibdke areas of arbitrability, competence,
competence, the enforcement of arbitral awardsyeotion just a few.

8. Procedural Distinctions

The divide between civil law procedure and commam procedure has been dealt with many
years ago by théBA Rules on the Taking of Evidence in Internatiofebitration.®* In most
jurisdictions, the way in which arbitrations arendacted usually differ from the way in which
court proceedings would be conducted. There isniiesless a difference in the way in which
counsel from a particular jurisdiction deal wittbitnations compared to counsel from another.
For example, one might find an English bar apprdachrbitrations in London, which will be
different in significant respects to the way in athiawyers from Geneva, Milan or Rome might
deal with these matters.

In Australia there is an emerging practice in th&yvin which international arbitrations are
conducted that is clearly distinct from the wayvitnich court proceedings are conducted
domestically. Because of the "coming home" of aabitn lawyers from around the world to

31 International Bar Association|BA Rules on the Taking of Evidence in Internatiodabitration (2010),
<http://www.ibanet.org/Publications/publications_IBguides_and_free_materials.aspx>.
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practice in Australia, local Australian counsel ddrought with them an internationalisation of
procedures. | have found that arbitration procegslin Australia are less inclined to be under
the local court procedure influence, as compare®itmapore or Hong Kong where local
counsel are yet to leave their domestic procechagfage at the door. That being said, this is
an evolving process that should be observed oselogcase basis, and one ought to resist the
temptation of drawing overall conclusions.

With respect to the rights of representation inerinational arbitration in Australia, the
Australian legislation includes a specific provisias an addition to the Model Law, which
entitles the parties in international arbitratiom lbe represented by whoever they wish,
notwithstanding any bar rules to the contr&ryhere is therefore no question regarding party
representation in Australia, compared to say th@ednStates. In addition, there have been
some discussion in Australia regarding the possilof giving rights of appearance to foreign
practitioners in court in respect of internatioadditration matters, rather than local counsel.

In Canada there is also a clear distinction betwi®nestic arbitration and domestic litigation
in the sense that the parties are much more likketgke initiative to customise and tailor their
procedures in arbitration. However, it is probafaly to describe this as a continuum between
domestic arbitration and international arbitrationthe following way. At one end of the
spectrum, in some domestic arbitrations, retiredg@s who have been popular and well
respected among commercial lawyers conduct mattevays that are very similar to litigation.
Counsel are satisfied merely to have their chofdedge and a schedule for the determination
of the matter that suits the needs of their client.

Similarly popular has been the availability of &wdiion in lieu of a review of a trial decision by
an appellate court, particularly in matters that lighly technical. The judges in the superior
courts in Canada are of a very high quality, bethre generalists and must be prepared, to a
certain extent, to hear cases of all sorts — caimlaw, family law, etc. — in addition to
commercial matters. Under these circumstancesiepariay well respect the courts, but still
prefer to choose their decision maker or theiungd of three decision makers and to be able to
set their own timetable.

Having said that, counsel in domestic arbitratiame becoming increasingly aware of the
flexibility and the benefits of practices that &ypically found in international arbitration, such
as those based on tl#@A Rules for the Taking of Evideneand they are adopting many of them
in their ongoing efforts to streamline proceediraggl make them more efficient and more
effective. Recent trends are away from arbitratluat is like "litigation only sitting down" to
something that much more closely resembles intemalt arbitration. This may be contrasted
with the challenges faced by the internationalteation community in the United States that
struggles against strong local traditions, suchttese based on extensive discovery and
hearings designed for juries.

In Canada, this range of practice in arbitrationkesafor a healthy competition between
litigation and arbitration in which each is wellspected. All in all, the expectations of the
business community for the quality of dispute ragoh is steadily increasing.

32 International Arbitration Act 1974Cth), s 29
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9. Efficiency

The issue of efficiency in international arbitratics an issue that is truly international. The
influence of the seats and places of arbitratiolimited because it is the international rules,
with the assistance of the institutions, that dectsow arbitrations are conducted.

Domestically, Australia has had the same issudsngtand, and domestic arbitration has been
lacking in terms of efficiency. It has also failedkeep up with the efficiency of the commercial
courts. For example, a large commercial disputehan Federal Court of Australia can be
finished within ten months from start to finish.i¥ttan be an issue in Australia where many
judges specialise in commercial cases, giving gamio reason to choose domestic arbitration
over the courts.

As the experience in England will show, despite ghertcomings in the domestic arbitrations,
London is a thriving centre for international conmoial arbitration. International arbitrations in
London are completely different to the domestidteabons that happen there. Likewise, so far
as international arbitration is concerned, cases$ #ne run by Australian arbitrators or by
Australian counsel are no less efficient than thtbaéare run elsewhere. The next challenge for
Australian arbitrators from the domestic contexttas learn more from the international
procedures in order to be good international atuits.

A very similar situation can be seen in Canadatal®y in international arbitration there is a
very advanced and sophisticated approach to stidamland customising the procedure.
Compared to the United States, arbitral proceedim@anada can be more efficient, as there is
no major tradition of extensive discovery in intional arbitration in Canada.

In terms of the domestic approach in Canada, tiera healthy competition between the
commercial courts and arbitration. Courts themsebeek to be more efficient and flexible to
be in competition with domestic arbitration, andeviversa. Also, the judges in the national
courts are of very high quality. However, they gemeralists that need to hear cases on various
areas of law. Because it is not possible to selgatige, parties will often seek to choose their
own path by opting to arbitrate. Arbitration ingtgense is attractive as the parties can choose
the tribunal and set their own timetable.

10. Conclusion

On closing, we wish simply to say that we hope tliégussion has encouraged you to reflect on
the capacity of newer seats to compete with theenraditional seats. In the case of Toronto

and of Sydney, we see an increasing pattern olegartcognising the choice available between
New York and Toronto and between Singapore and 8yds seats for arbitration. We wonder

whether that might also be true among the tradifi@eats in Europe and the newer seats
emerging as popular alternatives. While the tradél seats will probably continue for some

time to maintain their attractiveness, we hope thatcolloquium has helped to provoke further

discussion of the many reasons why parties may teisihoose other places for their arbitration,
what is involved in developing the local legal gyst and the local capacity of arbitrators and of
counsel to promote this trend.
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