Court of Appeal of Milan, rendered on 12 November 2012
MW Corp PrivateLtd v.|.P.E.F. Il Holdingsn. 18 SA et al.
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Summary

An ICC award was granted recognition and enforcenoety with respect to the respondent having it se
in the court's district. The territorial consolidabh mechanism provided for in Italian law for act®based
on the same claim — which applies in respect ofnamy proceedings on the merits — does not apply in
proceedings for the recognition and enforcemerfibiafign awards, which are not proceedings on thetme
Within the limitations of these latter proceedingdiich only aim at ascertaining the existence ofaie
given formal requirements, the court found thatimknt supplied certified copies of the award and
arbitration agreement together with certified tréattons, the dispute was arbitrable under Italiaaw and
the award was not at odds with public policy.
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BS Private Equity SpA (BS Private), |.P.E.F. lllIHimgs n. 18 SA, MPS Venture SGR SpA (MPS Venture)
and AGEM Holdings Inc. (collectively, the claimantsthe arbitration) filed a request for ICC arhtion
against MW Corp Private Ltd (MW Corp) and MW Unit&A (MW Unitex), a Luxembourg company,
alleging breach of contract and seeking paymenthi®isale of certain shares. The request for atlutr was
based on the arbitration clause in an Agreemenngrtime parties, dated 7 February 2008.

By an award of 20 August 2012, an ICC arbitralunibl granted the claims in respect of MW Unitex;
however, the arbitrators rejected the claims browglainst MW Corp and directed the claimants in the
arbitration, jointly and severally, to refund thegél expenses borne by MW Corp in the arbitratiorthe
amount of € 210,000.

MW Corp sought recognition and enforcement of tB€ bward in the Milan Court of Appeal against bé t
claimants in the arbitration (collectively, Defentl).

The President of the Milan Court of Appeal notethat outset that MW Corp duly supplied a certifteghy
of the arbitral award and the arbitration agreeneigether with certified translations into Italian

The Court then found that it had territorial congrete in respect of BS Private only, as only BSd&e\had

its seat in the court's district (the other Ital@mpany, MPS Venture SGR SpA, had its seat inehlu).
MW Corp argued that proceedings against all Defetsdahould be consolidated in Milan because all
Defendants were jointly party to the relationshgrided on in the award and the Italian Code of ICivi
Procedure provides for a consolidation mechanidowalg for actions that should be filed in diffeten
districts to be consolidated in one court wheneradions have the same subject matter or conleersaime
claim. The court disagreed, holding that the teriad consolidation principle could not be appliegte. Such
principle applies in cases where the ensuing caleteld proceeding is a proceeding on the merits; th



opposition proceeding for the recognition and ezdarent of a foreign award, on the contrary, oniysaat
ascertaining whether the President's ex parte idacigranting or denying recognition and enforcement
complies with certain listed formal requirements.

In the present case, as the dispute was arbiteataler Italian law and the determinations in the rawid
not violate public policy, the award was formallgiid and could be recognized and enforced.

Excerpt

[1] “The President has examined the request bychtviMW Corp], pursuant to Arts. 33 and 839
CCPPseeks the recognition of the [ICC] award rendene@® August 2012 between MW Corp and [MW
Unitex], Claimants, on the one hand, and [Defergjatt the other hand.

[2] “[The President] has examined the award, whigjected all claims of breach of contract andtesla
claims for damages brought against MW Corp (‘Rejeadt claims as directed against MW Corp’), and
directed [Defendants] jointly to pay € 210,000 t&WCorp for reasonable legal fees (‘Orders the Claits
[in the arbitration], jointly and severally, to p&y210,000 to MW Corp on account of its reasondbBfence
and representation costs’). [The President] haseatamined the relevant arbitration clause conthinért.
17.2 of an ‘Agreement’ of 7 February 2008, whicfereed any dispute to arbitration ‘under the ... “IC@&
certified copy of this latter document, as well gfsthe award, was supplied together with a cedifie
translation.

[3] “[The President] makes the prejudicial rem#rat only BS Private has its seat in the distridhes court
of appeal, Milan. Hence, the pre-condition for deglwith the request for recognition of the foreigward
in respect of the other parties mentioned abovéiehw(previously) elected to claim jointly in thebération
[litisconsorzio facoltativo attiio- on the ground that they should be treated asbecause they were jointly
party to the relationship decided on in the awarbypothesis that does need to be examined), imebt

[4] “Decisively, the consolidation of parties [nfmism] under Art. 33 CCP relied on [by MW Corpkdo
not apply here, because the ensuing proceedingspged in that Article] — following consolidatiorf o
[territorial] competence, as also sought here & figpical ordinary proceeding on the merjsdcedimento
ordinario di cogniziong in which actions against various parties, if mected by subject matter or claim,
may be decided ... in one sole proceeding.

[5] “[Art. 33 CCP] cannot be available and appliedrespect of the declaration of efficacy — by reéec
pursuant to Art. 839 CCP — of a foreign award comog several parties. Such decree does not iff itse
contain a decision, that is, in no manner doesetide on the substantive relationship decided on in
arbitration; nor does it issue from an adjudicatwaceeding further to the adjudication proceediveg was
finally concluded before the foreign arbitratorseride, the application by analogy of the consolitati
principle is excluded.

(...))

[6] “[We note] in support of this conclusion thatt. 840 CCPis significantly titled “Opposition”; hence,
it does not provide for a proper impugnation phaséhe merits, but rather for a mere action to aire[the
existence of] certain determined formal elementshi decision granting or denying recognition o th
award, and the conditions therefor.

[7] “[The President] finds, within the above-mamted limits of the request at issue, that the despuas

arbitrable under Italian law and that the awardsdogt contain provisions that are contrary to pupblicy
and is thus formally valid, as required by the fawits efficacy.”

(...))



! The General Editor wishes to thank Valentina Faietrainee lawyer at Studio Legale Rubini, Milaor, f
her invaluable assistance in translating this dmtisom the Italian original.
2 Art. 33 of the ltalian Code of Civil Procedure (CGPads:

“Consolidation of partiedCumulo soggettivjo

Actions against more than one person that purdoahits. 18 and 19 should be filed before differeotirts
may be filed before the court of the domicile osidence of one of them, and be decided in the same
proceeding, if connected by subject matter or claitmlo].”

Art. 839 Italian CCP reads:
“Recognition and enforcement of foreign arbitral ands

The party wishing to enforce a foreign award in Republic shall file a petition with the presidaftthe
court of appeal of the district in which the otlpairty has its domicile; if that party has no doieidn Italy,
the court of appeal of Rome shall have jurisdiction

The petitioner shall supply the original award orcertified copy thereof, together with the original
arbitration agreement or an equivalent documerd, agrtified copy thereof.

If the documents specified in the second parageaspmot written in Italian, the petitioner shalladdition
produce a certified translation thereof.

The president of the court of appeal, after hadscertained the formal regularity of the award|lstexlare
by decree the efficacy of the foreign award inRepublic unless:

(1) the subject matter is not capable of settlemerarbitration under Italian law;
(2) the award contains provisions contrary to publiicyd
% Art. 840 Italian CCP reads:

“Opposition

An opposition may be filed against the decree gngrdar denying enforcement of the foreign awardiliyg
a writ of summons with the court of appeal withimrty days of communication of the decree denying
enforcement or notification of the decree grangnfprcement.

After the filing of the opposition, the proceedirgfgll be held in accordance with Article 645 apitbfving
in so far as they are applicable. The court of apdecides with a judgment subject to recourserbetite
supreme court.

The court of appeal shall refuse the recognitiotherenforcement of the foreign award if in the agifion
proceedings the party against which the award veked proves the existence of one of the following
circumstances:

(1) the parties to the arbitration agreement were, wthdelaw applicable to them, under some incapaor
the arbitration agreement is not idalinder the law to which the parties have subgedter, failing an
indication thereon, under the law of the State wliee award was made;

(2) the party against which the award is invoked wasmformed of the appointment of the arbitratorof



the arbitration proceedings or was otherwise uneibfgesent its case in the proceedings;

(3) the award decided upon a dispute not contemplatédei submission to arbitration or in the arbita
clause, or exceeded the limits of the submissicatiidration or of the arbitration clause; neverths|ef
the decisions in the award which concern questioisnitted to arbitration can be separated frome
concerning questions not so submitted, the forraarbe recognized and enforced,;

(4) the compsition of the arbitration tribunal or the arbitost proceedings was not in accordance with
agreement of the parties or, failing such an agesenwith the law of the place where the arbitra
took place;

(5) the award has not yet become bindargthe parties or has been set aside or suspendaddmpeter
authority of the State in which, or under the ldwvbich, it was made.

If an application for the setting aside or suspamsdf the effects of the award has been made to the
competent authority indicated at number 5) of thiedt paragraph, the court of appeal may adjourn the
decision on the recognition or enforcement of tivard; on the request of the party seeking enforogime
may, in the case of suspension, order the othéy pagive suitable security.

Recognition or enforcement of a foreign award shaltefused also where the court of appeal shedirtesn
that:

(1) the subject matter is not capable of settlemerarbitration under Italian law;
(2) the award contains provisions contrary to publilicyo

In all cases, the provisions of international tessashall be applicable.”



