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In 1999 a seller — a Cyprus company having itagipial place of business in Russia — and a buyer, a
Italian company, entered into an agreement conagisteel goods.

Parties agreed on many specifications of the cointran order to detail sorts of production, priceslivery
and payments — but when they begun to perform ¢tméract, a dispute arose on the quality standafds o
some delivered goods. Once settled the matter, avigtduction of the price of the goods alreadyveedid,

the parties decided to go on with further deliverie

Nonetheless, divergences arose between them agedllmisconduct in the performance of their mutual
obligations, mostly regarding the payment of théuced price and the further deliveries of goodshat
terms and conditions agreed upon.

The contract contained an arbitration clause nefgrto the Rules of the Chamber of National and
International Arbitration of Milan. Thus, the selleegan an arbitration in February 2000.

The contract was silent on the rules applicabldéomerits of the case. The seller identifiedithviRussian
law whereas, according to the buyer, the Italimndhould apply.

The Arbitral Tribunal, appointed according to thelés of the Milan Chamber, going beyond parties’
assumptions on the point, concludes that the 1988n& Convention on Contracts of international sdle
goods (CISG) is the body of law applicable to th#teation, under the following reasoning.

The CISG was the special regulation for internaticales of the national legal system of the twateSt
more directly involved in the case (which havefiedithe CISG).

The Arbitral Tribunal upheld seller's position cafering Russian law as the national law applicable
Russia indeed had a closer connection with theraonts the goods were to be produced in Russia,
according to Russian standards and delivered omi&uships, being all these circumstances perfectly
known by the parties — whereas the CISG appliataaispute akex specialis within the domestic general
law of sales.

Moreover, in the Arbitral Tribunal’s opinion, CIS@ust automatically apply also by virtue of articles)
and 10 a), as the law applicable to a sale coribeteieen parties belonging to different contractitages.

The Arbitral Tribunal considered the framework gant plus numerous specifications as a contract for
delivery of goods by instalments, pursuant to &@3tCISG.

The Arbitral Tribunal found that the buyer’s faduto complete the payment of the goods alreadyeteld
was without well founded reasons, consequenthsélier was entitled to recover the correspondinglarh
The fact that the seller made its agreement théurtleliveries subject to cooperation of the bwyresome
requests did not constitute either a violationhef duty of good faith or a fundamental breach efdbntract.
Thus, the buyer could not refuse to make the payassuming a fundamental breach on the seller&s sid

In the Arbitral Tribunal’s opinion the principleadimplenti non est adimplendum did not apply to the case at
hand. First, CISG does not include that exceptimorag the remedies to be used. Secondly, the bugler d
not validly terminate the contract (art. 73 CIS@)ts entirety or with respect to the third shipien

Besides, wherever permitted, the exception coulddasl to withhold the performance until the othatyp
has performed its obligation in respect of the sara@lment.

The Arbitral Tribunal ruled that the seller wasitedl also to interest on the payment pursuantto/8 of
CISG. The interest rate was to be calculated ifioramity with Russian law.

As for the incomplete shipment of goods complaibgdhe buyer, the seller's refusal was groundless a
the buyer was so entitled to compensation of damédge delayed performance (art. 45.2 and 47.2 last
sentence CISG) as he bought other goods in reptgipaying a different price).



