TEXTS/LAWS/STATUTES

The New Moroccan Law
No 05.08 Relating to Arbitration and
Mediation Agreements’

Kingdom of Morocco
Law no. 05-08

- Law no. 05-08 .
" Abolishing and replacing chapter VIIi of title V of the Cede of Civil Procedure.

The provisions of‘ciha_pter VIl of title V of the Code of Civil Procedure approved by the
Holy Dahir namely Law no. 1-74-447 dated Ramadan 11, 1394 (December 28, 1974), shall

e abolished and replaced by the following provisions: - - -

hapter VIl — Arbitration and Conventional Mediation
ection | - Domestic Arbitration

b-section 1 - Definitions and General Rules

- Articie 306~
'n_trus_tecf by the
greement.

The purpose of arbitration is to resolve disputes by.an arbitral tribunal
parties with the mission of seftling a dispute by virtue of an arbitration

“Article 307- Arbitration agreement is an agreement by the parties to submit to

fhitration the settiement of disputes Which have arisen or which may arise between them
respect of a defined legal relationship, whether contractual or not,

Non-official Eranslaéon.
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The arbitration agreement may take the form of an arbitration contract or an

arbitration clause.
Article 308 All persons, natural or ;uridicai enjoying full capacity, may conciude an
arbltration agreement pertaining fo rights that are under their free disposal, within the limits
of and accarding to the procedures set forth in this chapter, subject to the provisions of the
Holy Dahir issued on Ramadan 9, 1331 (August 10, 1913), namely the Code of Obligations
and contracts as amended and completed, and particularly article: 62 thereot. :

d under the competence of commercial tribunals pursuant to article 5

Disputes include o
articularly be subject to %

of law no. 95-53 that msmuted the commercxa! courts, n'say p
arbitration. .

Article 309- In compliance with the stipulations of the aterementioned article 308, the
arbitration agreement shall not pe concluded for seltling disputes refating to the perscns :
personal status, their capacity, or personal rlghts that cannot be a subject matter of

commerce.

State umlateral acls, local collectivities, or any

Article 310- Disputes relating to the
Il niot be subject to arbitration.

other entities having public authority prerogatives, sha
efrom may be the object of an arbitration

Nonetheless, financial disputes arising ther
contract, except for those relating to fiscal law issues. _
Notwithstanding the stipulations of the second paragraph of article 317 herembelow
disputes relating to contracts concluded by the State or iocal coliectivities may be t
object of an arbitration contract, subject to the provisions relating to control or mandat
set out in the Iegis!ai:on or regulataons apphcable 1o the sald contracts.

Either the administrative courts that fall within the ]unsdzctlon of the place where th

enforcement of the award will take pEace, or the Rabat administrative court whenever th
shail have the competen

_enforcement of the award mvoives the entire national territory,
to decide on the request for enforcemen’a of the award rendered within the context of

present article.

s subject to commercaal corporate taws may concl

Article 311~ Public enterprise
ditions delermined by thet;’ poard

arbitration agreements according 1o procedures and con
of directors, or managing and supetvisory bodies,
Notwithstanding the’ prov:smns of the second paragraph of amc!e 317 hereinbg!
seq, public institutions may conciude arbitration contracts according 10 procedur
conditions determined by their poards. Agreements containing arbitration clauses shal

subject to a specaat meeting of the board of directors. -

Artlcie 312~ ln the presem chapter
1. *Arbitral Tribunal” means & sole arbatrator or & panel of arbitrators.
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2. ‘Arbitration Rules” means any tekt determining a particuiar proceduyre that should
be followed in the arbitration.

3 *President of the Court' means the president of the commetcial court if not
otherwise specified.

Article 313- The Arbitration agreement shall be made in writing, by virtue af an
authenticated deed or a private contract, or minutes drawn before the appointed tribunal.

The Arbitration agreement is *in writing” if it is contained in a document signed by the
parties or in an exchange of letters or telex or telegrams or any other means of
telecommunications considered as an agreement evidencing its existence, or even in an
exchange of statements of claim or defence in which the existence of such agreement is
alteged by one party and not denied by the other. '

Any reference in a written contract to the provisions of a model-contract or an
international convention, or to any other document cortaining an arbitration clause
constitutes an arbitration agreement in writing, provided that the reference is such as to
make that clause part of the contract.

Article 314- The arbitraticn contract is the contract where the parties to a dispute are
bound to submit this dispute to an arbitral ribunal. ' '

The arbitration contract may even be concluded during the proceedings atready
commenced before the courts.

if it is agreed on arbitration during the court proceedings, the court shall decide fo
refer the parties to arbitration; this decision is considered as a written arbitration
agreement.

Article 315- The Arbitration contract should include under penalty of nullity:

13- The determination of the subject matter of the dispute.

R PRV

2. The appolntment of the arbitral tribunal or the method of its appomtment

The contract is considered null if the arbitrator appeinted therein refuses th,g mission
assigned to him.

Article 316- The Arbitration clause is the agreement of the parties to a contract 1o’
submit the disputes that may arise of the aforementioned contract to arbitration.

Article 31T- Under penalty of nullity:

- The arbitration clause should be nor-equivocally included in writing in the

_original agreement or in a document that refers to it;

“; The arbitration ciause shall appoint the arbitrator or arbitrators or the method of
their appoiniment.
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470 TEXTSILAWS/STATUTES

Article 318- The Arbilration clause is considered as autonomous from the other
clauses of the contract. The nuility, rescission, or termination of the contract shall'have no
effect on the arbitration clause contained therein if this clause is valid in Hself

Article 319- Arbitration can be ad hoc or institutional,

In case of an ad hoc arbitration, the arbitral tribunal shall be in charge of conducting it
and determining the procedure that should be followed, unless the pames have agreed
otherwise or have chosen spegific arbitration rules. :

When arbitration is submitted before an arbitration institution, the latter shall be in
charge of orgamzmg it and guaranteemg its good conduct accordmg to its rules

In any event, ru!es reiatmg to the rights of defence shouid be respected

- :Article 320~ -The mission: of -arbitrator can-only be assigned.to a- naturaE person
enjoying full capacily and never convicted by_.vmue:of_,a final verdict for committing
actions contrary 1o honor, probity or good moeurs, thus depriving him .from exercj_sin'g'_;
commerce or any of his civil rights. - '

H the arbttratlon agreement appoints a Iegai person, such person wm only be
empowefed to orgamze the arb:tratlon and guaraniee ns goad con_‘uct -

. i | 321—fNatural person’s, iperforming :the .mission of -an arbitrator, usually )
professxonaliy, whether ;ndwudualiy or through a legal person having arbitration as.one o
its purposes, sha!l make a dec!arat:on to the generai prosecutor befcre the court
appeals falimg w:thm :he ;urrsdlctlon of the natural or lega! persons domlczte '

The generai prosecutor shall deilver a recelpz of the deckaratuon and regtster thesé
persons._in the I:st of arbitrators ai the competem court of appeals aiter examamng thi
Sltuatlon R R A : T

AT 32 2= AT Erbiiratsr ma:y cnly be challenged by’ any of the part:es to arbltrat:on for
reason that eniefged dr was discovered after his designation. “:% -~ 770 o

Ar’ucte 323 An arbntrator may be chalienged for the fo|Eowmg reasons:

w K
1- He was dehn:tivety convscted for commit’ung ‘one of the acﬁons stated in
aforementloned arttcle 320 ‘ g :

2. He, hrs Wife, one’of his ascendanis of descendams, had a parsonai dlrec
indirect mterest mthe dispute; L : : 0

3- There 1s a paremhood or in-law relationship to. the degree of second coi
N between him or h:s spouse and one of the pames, .

4- There were ongomg pmceedmgs or proceed:ngs that ended from Eess 1han
years between one of the part:es and the arbttrator hlS wﬂe, or hls ascenda
1 descendanis,
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 TEXTS/LAWSISTATUTES 471

5- The arbitrator was to one of the parties’ debtor or creditor, .
8- He already pleaded or represented a:pafty or testified as a witness in the dispute,
7- He acted as a legal representative of one of the pariies,

8- There is a subordir_wation ralationship between the arbitrator, his spouse, or his
ascendants or descendants,

g- An enmity or friendship was noticeable betweén the arbitrator and one of the
parties, ’

The request for challenge containing the reasons for the challenge shall be submitted

‘in writing” to the president of the competent court within eight days starting from the ‘
notification of the party requesting the challenge of the constitution of the arbitral tribunal
or of the circumstances justifying the request for the challenge. Unless the chalienged \,
arbitrator deliberately withdraws from his office within ten days of the request, the
president of the court shall rule on the request within ten days which decision shall be
subject to no appeal. The request for challenge shall not be admissible if submitted by a
person that did previously chalienge the same arbitrator in the same arbitration and for the
same reéasons. W an arbitrator is challenged, all the arbitrafion proceedings that he '
participated therein are considered null and veid, including the award.

Article 324- An arbitrator may only be recused by the consent of ali parties with no 5
pre;ud:ce to the requnrements of the aforementiohed article 320. This recusal terminates .‘j‘
the mandate of the arbitrator as soon as he is notified thereof. :

Articie 325- When an arbitrators mandate is terminated for any reason whatsoever, i
an arbitrator shall be designated to substitute him according to the same rules that applied
to the designation of the substituted arbitrator.

It an arbitrator becomes unabie to perform his functions or did not proceed with

perform:ng his duties, or suspended his performance WhECh leads to an undue delay, and )

“lnless he withdraws from his office or the pariies agree on the termination, the president of i

" the competent court may decide on the termination of the mandate upon any of the parties :
‘ request which decision shall be subject to no appeal.

Article 326- Arbitrators are bound to confidentiality obligation in conformtiy with the : \
provisions of the criminal law. . ’ ;

Article 327- Where a dispute submitted to an arbitral tribunal by virtue of an
arbitration agreement is brought before a court, the latter should declare the case
inadmissible if the respondent invokes that before going into the merits of the dispute, til
the termination of arbitration proceedings or the annuiment of the arbitration agreement. '

"I the dispute is not yet siibmitted to an arbitration tribunal, the tribunal should atso
declare the case inadmissible upon the respondents request, unless the nullity of the .
arbitration agreement is evident. ' ‘
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472 TEXTSAAWSISTATUTES

The respondent should invoke that before going into the merits of the dispute, and the
court shall not in both cases declare ex officio the inadmissibility of the case, ‘

When an action referred to in the paragraphs one and two hereinabove has been
brought to a court, arbitral proceedings may nevertheless be commenced or continted,
and an award may be made white ihe issue is pending before the court.

Article 327-1- The arbitration agreement does nof prevent the parties from having
recourse to the judge-in-chambers, whether before or during the arbitral proceedings, lo
request any interim measure of protectlon according to the prowsnons of the present faw.
Parties may wsthdraw these meastures by the same process.

Sub-seclion 2— The Arbitral Tribunal
The Constltutaon of the Arbitral Trzbunal

Article 327-2- The arbitral tribunal Is constituted of a sole arbitrator or severat
arb%‘erators Parties are free to determine the number of arb[trators and the method of their
appomtment in the arbitration agreement or accordmg to the arbttratson rules of the chosen
institution.

if the parties do not agree on the number of arbltrators theu numbar shall be three

. If there are several arbltrators, thelr number shou!d be odd, under penalty of nulhty of
the arbatrat:on e .

Article 327 3. If it is evidenced, that the arbitrator o: arbitrators appolmed do not -
sahsfy the legal reqmrements to perform thelr duties or for any other reason obstruclmg »
the constitution of the arbitral tribunal, the arbttrators shaFE ke appomted by the pame ;
agreemem or in conform:ty wrth article 327-4 ef seq

i Arilcle 327 4- 1f - the pames appeint an even number of arbitrators, ihe arbltr
“ YeibUAr §Eonstititioh shall "becompleled “by "an” ‘arbitrator chosen _a_ccqr,d_mg 10 1t
agreement -of the parties, or, in case of the absence of such an agréemené by.t
appomted arbitrators, or, in case of their disagreement, by the preSsdent of ‘the court; s
dec:s:on that shaIE be sub;ect to no appeal.

In case of institutional arbztratron the rutes of the chosen mshmt:on are appllcable
the appointment of arbitrators and their number,

Artlcie 327 5- lf the arbltral tnbunal the rﬁethod and the date of ':'ch"oo'sihlg
arbltraiors have not been prevmusly determmed or the pames dld not agree thereon 1
foilowmg procedure shali be foi[owed

1- If -the arbltral tnbunai is constituted of a soie arbltrator the pres;dent of the
competem court shali appomt the arbitrator upon one of the parties’ request

2- Hthe arbnrai tribunal is constituted of three arbltrators eaoh party appomts
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TEXTS/LAWS/STATUTES 478

arbitrator and the two arbitrators appointed shall agree on the appointment of the third. i
one of the parties does not designate his arbitrator within fifteen days following his receipt
of a request from the other party to do so, or, if the two appointed arbitrators fall to agree
on the choice of a third within fifteen days following the iatest appointment of one of them,
the president of the competent court shalt appoint the third arbitralor upon any of the
parties' request. The chairman of the arbitral tribunal shall be the arbitrator appointed by
the two co-arbitrators or by the president of the court. :

"~ 3. The procedure set forth in the paragraph two abovementioned shall be followed if
the arbitral tribunal is constituted of more than three arbitrators.

4- The president of the competent court shall take into consideration in his choice of

the arbitrator the requirements of the present law and those agreed upon by the part;es His
decision shall be rendered after the convocation of the paries and shall be subject to no

appeal.

Where the arbitral tribunal’s constitution faces an obstacle due to one af the pa'ties' or
to a difficuliy in the application of the appointment procedure the same procedure shall be
applied.

Article 327-6- The constitution of the arbitral tribunal shall not be considered complete
unless the arbitrator or the arbitrators have accepied their mission,

The appointed arbitrator shall disclose in writing any circumstances likely to give rise
to doubts as to his impartiality or independence. :

The approval of the mission is proven by the signature of the arbiiration agreemen: or
by drafting a deed indicating fhe commencement of the mission.

Every arbltrator shali carry out his mission till its end. ,

The arbitrator shall not, under penalty of payment of dam_ages, w_ithdraw from his
_.office without a legitimate reason after accepting his mission. He shall send a notice
mentioning the reasons for his withdrawal, ' S

Article 327-7- An arbitrator aware of the existence of a r'eason for his chéilenge
should inform the parties thereol. In that case, he shall only accept his mission after the
approval of the parties.

Article 327-8- When a request for challenge of arbitration is submitted, thé arbitration
preceedings shall be suspended pending the decision -on the chal!enge unless the
challenged arbitrator accepts to withdraw from his office.

Difficulties resulting from the challenge or recusal of arbitrators shall be submitted to

‘the president of the count that shall rule after heating the parties and which decisich shall .

be subject to no recourse whatsosver,
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Proceedmgs and Incidental Pleas

Article 327-9- The arbitral tribunat shall rule, before going into the merits, ex-officio or
upon the request of one of the parties, on the validity or limits of its own jurisdiction, or on
the validity of the arbitration agreement, and which decision shali be subject to recourse
whatsoever except in the same conditions of an award on the merits and at the same time.

The arbitral tribunal may, before rendering any award on the merits, submit the matter
to the general prosecutor of the court of appeals having the territorial jurisdiction regarding
the seat of arbitration, requesting him all information that the arbitral tribunal considers
useful as to the reglirements of the aforementioned articEe‘SDB The general prosecutor
has 1o give the requtred information w1thm fifteen days from the receipt of me request
Otherwise, the arbitration tribunal shall examine the case as it is.

. Article 327-10- The arbitral tribunal may direct the arbitration in the manner that it
deems appropriate, in compliance with the present law, without having 1o implement the
rules applied In the caurts unless the parties agree otherwnse in the arbitratton agreement.

Both parties may agree on the seat of arbitration whether in the Kingdom of Morocco
or abroad. In the absence of such an agreement, the arbitration tribunal shall determme the
seat of arbitration after taking into consideration the circumstances of the” case and the
place of the residence of the partues However the arbltraE tribunal may meet at any p!ace it
considers- appropr:ate for the arbitration proceedmgs ‘such -as ‘hearing the -parties, or
withesses, or experts, or the examination of documents, the inspection of merchandise or
goods or for the dehberat:on between its members or any o:her

Parties to arbitration dispute shall be treated en equal footing. Each of them should be-
given a complete and equal opportunity to pregent his case and pleas and exercise his
right of defense. o '

The arbltrataon proceedmgs shall start from the day of 2he conshtuhon of the arbrtra!
tnbunaE LRSS e pames agreed otherwise ™

_Article 327-11- The arbitral t:’lbunai performs all investigation procedures by hearmg
wnnesses CGmmISS!OhS of experts, or any other mvesttgation measures,

If one of the pames holds an evidence, the arbitral tribunal may order o produce it.
The arbitral tribunal may also hear any persor it deems necessary to be heard.
Articles 327-12- Verbal statements before the arbitral tribunal are taken under oath.

Parties may be represented or assisted by any person of their choice.

‘,Arncle 327- 13- The Eanguage of arbitration_is Arahlc, unless,!he partles agree
otherwtse or the arbitral fribunal determines one or several other !anguages Such
agreement or determination shall apply on the language of statements, wntten
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memoranda, documents, oral pleadings, as well as every declsion taken or award
rendered by the arbitral tribunal

The arbitral tribunal shall decide t¢ annex to all or some of the written documents
presented in the case, their translation te the language or languages used in the
atbitration. In case there are several languages, the transtation may be limited to some of
them.

Article 327-14- The claimant shall communicate to each of the arbitrators and to the
respondent, within the time lmit agreed between parties or determined by the arbitral
tribunal, a written statement of claim including its name and address, the respondent's
name and address, a statement of the facls supporting his claim, the points at issue and
the relief or remedy sought and any required elements of such statemerit upon which the
pariies’ have agreed to mention in this statement, and may submit with his statemen! alt
documents and evidences he considers 1o be relevant.

The respondent shall communicate 1o each of the arbifrators and to the claimani,
within the time limit agreed between parties or determined by the arbitral tribunal, a written
statement of defence in reply to the particulars of the statement of claim; it may include
incidental pleas related to the merits of the dispute, or may claim a right emerging
therefrom in order to request set-off and may submit with his statement all documents he
considers to be relevant for eviderce ot rebutfal. N

The arbitral tribunal may request the parties to produce the original of the documents
that they rely on if it considers it appropriate.

Photocopies of all memoranda, or any other document presented to the arbitral
tribunal should be communicated 1o the other party, as well as all submissions 1o the
arbitral tribunal such as experts’ reperts and other evidences. Parties should be given a
time limit to present requests and comments. :

. Both parfies fo arbitration may amend or complement their claims or grounds for
defence during the arbitration proceedings, untess the arbitral tribunal refuses that in order
to avoid settiing again the dispute.

The arbitral tribunal shail hold oral pleadings to aliow each of the parties to plead on
the merits of the case and present their evidences. It may decide that the proceedings shall
‘be conducted on the basis of decuments, unless the parties agreed otherwise.

: Both parties o the arbitration dispute should be notified within a fair time limit, a1 leasi
. five days In advance, of the dates of hearings and meetings to be held by the arbitral
- tribunal. :

' © Minutes of the hearings” ‘held by the arbitral tribuhal shall be’ drawn Ccp[es of the
' minutes should be submitted to both pames

It the claimant fails to submzt its statement of c!alm within the fnxed time limit, without
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a valig excuse, the arbifral tribunal terminates the arbitration procedure, unless agreed
otherwise by the parties. :

H the respondent fails 1o submit his statement of defence within the fixed time timii,
the arbitral tribunal shall continue the arbitration proceedings, without considering that in
itself as a regognition of the respondent of the claimant's case.

it one of ihe parties fails to appear or to produce the required documents without a
valid excuse, the arbitral tribunal may continue arbitral proceedings and render an award
based on the available evidence. :

Articie 327-15- The arbitral tribunal may take, w:thm the limits of its competence, .
zntersm measures of pro!ectron that it deems necessary, ‘unless agreed otherwise.

if one of the pames abstains from executing an award against him, the beneficiary
par!y may recourse to the president of the competent court ior issuance of the execution
o:der

~-Article 327-16- In case of several arbitrators, ali of them shall pamcxpaie in-the work
and activities as well as in drafling all minutes, unless the parties have allowed them to
delegate ane of them to pen‘orm a ceriain duty.

"The chairman of the arbitral tribunal is authorized by law to decide on the procedura!

issues presemed at the submission of the reques! if the' part:es or the other arbitrators do
not object ihereto : . . .

Article 327-17- During the arbitration proceedings, if the arbitral tribunal is requested
to decide on an'issue beyond the scope of its competence, or { a claim of forgery of &~
paper or document produced is presented to the tribunal and criminai procedures were
taken concerning the forgery, the arbitral tribunal may continue hearing the merits ‘of the
dispute if it considers that the decision on that:matter or on the forgery does not affect the

~degision.on the mertts ot -the -dispute.-Otherwise, it shall stop the procedures till a final
decss;on is rendered on the issue. CenseqUently, the time Ismlt o, render the arb|trai award
shall be suspended

Article 327-18- The arbitral tribunal app!les the rules of law agreed by both par%:es to .
the merits of the dispute R . .

If the pames do hot agrée on the rules of law to be applied to the meérits of the dtspute,
the arbitral tribunal shall apply the objective rules of the Jaw that it considers the most .
related to the dispute. It shall in any case take into cons:deratton the terms of the contract
which is the subject of the dispute and the commercial customs and usages and the usual -
previous dealing between the pames And If both partie: o arbitration explicitly agree th
the arbitral tribunal shall decide as amiable compos:ieur the arbitral tnbunal demdes

the merits of the dispuie En compliance with the 1ar{ness and equ:ty rules wathout bemg
restricted by the law. : '
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Article 327-19- The arbitral tribunal shall terminate the arbitral proceedings if the
parties agree on resolving the dispute amicably.

Upon one of the parties’ request, the arbitra! tribunal evidences the &nd of the
procedure by virtue of a consent award. This award shall have the same authority as any
award rendered on the metrits of the dispute.

The arbitral tribunal shall order termination of the proceedings when it considers that
the continuation of the arbitration proceedings has become, for any reason whatsoever,
unfruitful or impossible.

Article 327-20- if the arbitration agreement does not determine a time limit to render :
the arbitral award, the arbitrator's mandate is terminated after six months, starting from the {
acceptance of the last arbitrator's mission. . ;

The legal or agreed time limit may be extended to a similar period by viriue of the
parties’, agreement or the decision of the presudem of the court, upon one of the parues or i
the arbitral tribunal’s request. :

li-the arbitral award is not rendered within the atorementioned time limit, any of the
parties to arbitration may request from the president of the competent court fo issue an
order to pttt an end to the arbitration proceedings, Aflerward, any of the part:es may submit
the case to the court that was initially competent to hear the case, - - - v i

Article 327-21- After the performance of the investigation procedures by the arbitral e
tribunal and when it considers the case ready, the arbitral tribunal shall fix the date for the i
deliberations and the date for rendering the award.

" After that date, no new claim or plea whatsoever may be presented. No new comment
may be submitted or any document whatsoever may be produced, unless the tribunal &
requests so. : o 1

Sub-sectfon 3 The Arbrtral Award

Article 327-22- The arbitral award is given by a majority decision after the
deliberations of the arbitral tribunal. All the arbitrators shall vote for or against the draft
award subject to provisions of paragraph two of article 327-16. ' LR

The delibe!ations between the arbitrators shall be conﬁdentia!.

Article 327-23- The arbitral award shall be made in writing and shall mennon the
arbitration agreement and shall include a summary of the tacts, the pames claims and '
respective pleas, the documents, and shall state the issues that were determmed by the
_atbitral award as well as the ruling on'these issues, e

The award shall state the reasons upon which it is based unless the parties have
agreed otherwise in the arbitration agreement, or the law apphcable to the arbitration
‘procedure does not provide for stating such reasons.
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Article 327-24- The award shall state {he following:
4. The names of the arbitraters thal rendered the award, their nationa]ities,'tét’iéé and

addresses;
2- The date of iis Issuance;
3- The place of its issuance;
&. The names and surnames of the parties or their ptaces of business and domiciles

or place of residence, and if necessary, the names of their counsel or any person
representing or assisting them.

The arbifral award shall fix the arb:trators fees, the arbitration cosis and their
a!locatlon belween the parties.

If the parties and arbitrators do not agree on the determmat:on of the arbitrators’ fees
such feaes shall be determined by & separate decision rendered by the arbmal tnbunal

Such decision is subject to recuurse before the presment of the competent ceam
whose decision shall be final and not SUbjth a0 any recourse whatsoever

Amcie 327-25- The award shall be signed by each arbitrator.

ln case of several arbitrators, H the minority refuses to sign the award the other
arbitrators shall mention such refusal with an indication of the grounds thereof and the
award shal! have the same effect as ifit was signhed by each of the arbitrators,

Article 327-26- From the date of its issuance, the award shall enjoy the res jua’fcaz‘a
effect relating to the issues settled. : . .

Nonetheiess, where one party to the dispute is a legal person of public law, the aWard
does not have the res judicata effect unless by virtue of an exeguaturdecision.

in this case, the exeguatur is requested by the most diligent party before the
competent judge in conipliance with the aforemem;oned article 310 purstant to the
~procedure. specified. in article 327-31 below which conseqﬂences are referred to in amcles
327-32 et saq. : : :
The rules of provisicnal execution of judgments are applicable to arblirai awards for
which exequaruris not required. . S :

Article 327-27- The arbitral tribunal communicates to each of the pames acopy of the
arbitral award, within a time limit of seven days starting from its |ssuance

The publication of the arbitral award or excerpts thereof can oniy be made after the
authorization of the parties ta arbitration.

Amcte 327-28- The award termmates the mandate of the arbltra! tribunal with respect
. to the issues seitled.

Nevertheless: _
1-" Within thifty days foliowing the issuance of the arbitral awarci the arbstrai mbunal
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may correct ex officio any clerical, computational or typegraphical error, or any error of
any nafure whatsoever contained in the award. :

2- Within thirty days following the notification of the arbitral award, upon the request
ot one of the parties and without re-opening the debate, the arbitral tribunal may:

a) Correct any clerical, computational or typographical error, or any errors of srmtlar
nature contained in the award,

by Interpret a specific part of the award. _

¢} Render an additional award as to claims presented in the arbitral proceedings bug
omitted from the award, unless the parties agreed otherwise.

The request shall be notified to the other party that shali present its submlss:ons, if y
necessary, within fifteen days. ) i

The arbitral tribunal shall submit its decision w:thm a tsme !lmtt of thirty days in case
of a correction or interpretation and within a t;me limit of snxty days in case of an <
additional award.

-

Article 327-28- If the arbitral tribunal cannot meet again, the president of the court that
falls within the jurisdiction of the place where the award was rendered shall have the .
power to make the daecision within a time Himit of thirty days; such decision shall not be ) .
subject to any recovrse whatsoever, I - :

Article 327-30- The request for correction of interpretation of the award stays its i
execution and suspends the time limits for recourse against it until the nctzfscatzcn of the I
correction or interpretation award, ‘ . ‘ l!

The decision to correct or to interpret the award shall constitute part of the award. i

The provisions of the aforementioned article 327-23 are applicable thereto, i

Article 327-31- The award is not sub]ect to mandatory executlon unless by virtue oi
an exequatur decision rendered by the president of the. court. that falls_within the
jurasdlctmn of the place where the award was rendered.

To this end, the original of the arbitral award and a copy of the arbitration agreement,
with a translation into Arabic shall be deposited by one of the arbitrators or the most
diligent party, with the registry of the court within seven full days following its issuance. -

if the subject-matier of arbitration is the appéa! againét a judgmént, the award shall
be deposited with the registry of the court of appeals in compliance with the proviéio_ns of
the previous paragraph,

Article 327-32- The exequaturshall be affixed to'the original of the arbitral award.” _ E

“The decision granting exeguatur shall not be -subject to any recourse - what’sde\ief
Nevertheléss, the application for setling aside the award referred to in amcle 327-36 below
entails /jpso jure, within the scope of the dispute before the court of appea!s a recourse

Journal of Arab Arbitration 2009 ~ No. 2




480 ) TEXTSAAWS/STATUTES

against the decision granting exeguatyror an immediate withdrawal of the president of the
court from his cffice in the event that no decision was not yet been made.

Article 327-33- The decision retusing enforcement should state the reasons upon
which it is based. Suech decision is subject to appeal, according to normal pmcedures,
within a time limit of fifteen days from its notification. In this case, the court of appeals
hears, upon the parties’ request, the grounds that they would have submitied against the
award by viriue of an application for setting aside. ) h '

The court of appeals decides oh such appeal pursuant to the procedure fur urgent
matters. :

Art:c]e 327-34- The award shall not be subject to any recourse whatsoever, subject toA ‘

the provxsmns of the aforementmned amcles 327-35 and 327-36.

The award may be subject to a motion for fecons:deratlon in compliance with the
provisions of article 402 hereinbelow, before the court that would have heard the case if no
arbitration agreement existed.

Art:cle 3271~ 35 ArbnraE awards eventhough granted exequatur are not opposable to
third pames who may, noneﬁheless, submit third party ob]ectsons in aocordance wath ‘the

requirements of the aforementioned articles 303 to 305 before the court that would have

heard the caseif no arbltration -agreement existed.

Artlcle 32736 Notwsﬁhstandmg anythmg ‘to the ‘contrary, arbitral awards may ‘be

subject to an application for setting aside pursuant to normal procedures, before the court
of appeals that falls within the jurisdiction of the place where they were rendered.

Such application is admissible since the date of issuance of the award; it is no more
admissible if not submitted within the time I:mlt of ﬂfteen days stamng tfom the notn‘icatlon
of the, award gramed exequarur :

ThE Epplicationfor setting asidecan onEy be fr!ed in the foonwmg cases:

- H the award was ,re_;ndered in the absence of any arbitration agreement or in case
the arbitration. agreement was null and void, or if the award was rendered after the
termination of the arbitral proceedings. :

2- K the arbitral triburial was constztuted |rregu|arly, the sole arbltrator was
arregu!arty appomted or the arbatrat:on agreemem wWas not m accordance wsth the
agreement of the parties. : :

3. W the arbitral tribunal did not rule in accardance with its mfssmn ruted on matters
beyond the scope of the submission to arbitration, or did not respect the limits of the
arbliration agreement '

Howwer if the demsmns on hiatters submitted to' arbitration can be’ separated from

those not so subm:ttad oniy that part of the award which contains decisions on mat:ers not
submitted to arbztratlon may be set aside.
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4- Where the provisions of articles 327-23 paragraph 2, 327-24 concerning the
names of arbitrators and the date of the award and 327-25 were not compliéd with.

5- Where one of the parties was not given the opportunity to present its case for not
being given proper notice of the appointment of an arbitrator or of the arbitral preceedings
or for any other reasan relating to the duty to respect the rights of defence.

8- M the award was not in accordance with a rule of public policy.

7~ In case of & failure to comply with the due procedures agreed between the parties
or a failure to apply a law applicable to the dispute by mutual consent.

T T TS

The court of appeals that hears the application for setting aside decides ex officio fo
set aside the arbitral award when deemed contrary to the public policy of the Kingdom of
Morocco or when it finds that the subject-matter of the dispute is not arbitrable. The court
of appeals rules in accordance with the procedure for urgent matters. PR !

The time limit for {iling the application for setting aside the award stays the execuuon
of the award.

) |
The application submitted within the time limit is also suspensive. 5

Article 327-37- In case the court of appeals sets aside the arbitral award, it rules on /
the merits within the scope of the mission of the arbitral tribunal except if the setting aside .‘
was based on the absence of an arbitration agreement or an the nlity thereot. : : |

Article 327-38- In case the court of appeals refuses the appficati'on for setting as_ide i
the award, it shall order for enforcement of the award; its decision shall be final. The
rulings of the court of appeals on arbitration matters may be subject to cassation pursuant i
te normal procedures. H

Section 1I- International arbitration 8

I

. Article 327-39- This sectton appl:es to international arbitration without pre;ud:ce to the ’
provisions of the international treaties ratified by the ngdom of Maroeco and pubhshed in - b,
the official Gazette",

Article 327-40- Is considered international within the meaning of this sectaon, the
arbitration that involves interests of international trade, and where one of the pérties has
its domicile or seat abroad. ,

Arbitration Is international H:

1) The parties to the arbitration agreement have, at the time of the conclusion of the :

sa:d agreament piaces of business in different states; or
.. 2} Dne of the places mentioned hereinbelow is outside the state where the place of
business is located: i
& The seat of arbitration, if stipulated or determined in the arbitration agreement. 'i
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b} Any place where a substantial par of the obligations arising from the commercial
relatlonship shall be executed, or the place that has the closest fink to the subject-matter
of the dispute; or

3) The parties have expressly agreed that the subject-matter of the arbitration E
agreement is linked to more than one gountry.

For the application of the provisions of the 2" paragraph of the present article: :

‘a) i a parly has more than one place of business, the place of business that has the
closest link to the arbitration agreement should be taken into consideration; -

b) Ha party does not have a place of business, it shall be replaced by its usual place
of reeldence

Article 327-41- The -arbitration agreement may, diréctly or by reference -to
certain arbiration rules, appomt the arbitrator or the arbitrators or specify the method
of their appointment as well as their substitution. If any difficulty arises from the
constitution of the arbitral tr:bunal the most dli!gent party may, unless stipulated to
the contrary:

1) in case the arb:iratien takes place in Moroeco subm:t the matter o the president
of the court that has jurisdiction to grant leave for enforcement of the award;

2} In case the arbitration is taking place abroad and if the parties have agreed on the
application of the Moroccan Code of Civii Procedure; submit the matter to the president of
the Rabat Commerma! Court

Artlcle 327-42- The arbitration agreement may,. dlrectly or by reference {0 eertaln
arbitration rules, designate the procedure applicable to arbitration proceedings.

The arbitration agreement may also subject arbitration to the Code of Civil Procedure
specified therein.

~ In the absence of any stipulations in this respect in the arbltranon agreemeni the
Trarbitral tr:buna! ‘shall” deiermme, “when™ necessary, the- procedure 1o be applied whether
dtreetly or by reference toa 1aw or to certain arbatrahon rules.

Article 327-43- Where ihe Moroccan Code ot Civil Procedure is apphcab!e to the
arbitration dispute, the provisions of the sub sections Hand Il ef section 1 of the present
chapiér only apply in the absence of a partaeular agreement and sub}ect to the ‘
aforementioned articles 327-41 and 327-42.

Article 327«44- The -arbitration agreement freely determmes the rufes of ]aw te be
applied by the arbitral fribunal t6 the metits of the dlspute e e

. In the absence of the choice of applicabie Taw ruies by lhe pames the arbntra] tnbuna]
' shall §éitie th dispiite” pursuanf o’ the fliles that it dee 5 e

in any event, the arbitral tribuhal shall {ake into aecount the provisions of the contract
between the parties and the commercial customs and usages.
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Article 327-45- The arbitral tribunal shall decide as am/iable compositeur only if the
parties’ agreement authorized it to do so.

Article 327-46- International arbitral awards shall be recognized in Morocco if their
existence is proven by the party relying thereon, and such recegnition was not contrary to
the national or international pubiic policy.

Under the same conditions, such arbitral awards shail be recognized and enforeed in
Moroecco by the president of the commercial court that falls within the jurisdiction of the
piace where they were rendered or by the president of the commercial court of the place of
enforcement if the seat of arbitration was abroad.

Article 327-47- The existence of an arbitral award is evidenced by the production of
its original along with the arbitratior agreement or copies of these documents satisfying
the requirements for their authenticity. : i

lf the documents are not written in Arabic, a cert:f:ed transiation _produced by a sworn
transiater should be supplied.

Articie 327-48- The decision refusing the recognition or enforcement shall be subject
o appeal. .

Article 327-49- The appeal against the decision granting recagmt:on or enforcement i
is ohly admissible in the foilowmg cases:

1- The arbitral tribunal ruled in the absence of an arbitration agreement or after the - i
termmatton of the arbitral proceedings;

2- The arbitral tribunal was irregularly constituted or the sole arbitrator :rregular!y

appointed; . I

3- The arbitral tribunal did no! rufe in accordance with its mission. _ I

4- The rights of defence were not respected. ' !

- -5~ -The -recognition -or enforcement -are contrary ‘to riational or mternattonal public [

pohcy

Article 327-50- The appeal referred to in the alerementioned articles 327-48 and 327-
49 shall be submitted to the court of appeals that has territorial jurisdiction in view of the
seat of the cour! to which the president of the court is related, within fifteen days starting |
from the date of the notification of the decision. The court of appeals decides in ‘
accordance with the procedures for urgent matiers.

- Article 327-51- The arbitral award rendered in the Kingdom of Morocco in
:memationai arbitration matters may be subject to apphcahan for sefting aside in the
: cases mentioned in the above article 327-49. ;

The decision grantmg enforcemeni of the award sha!t not he sub;ect to any recourse
whatsoever. Nonetheless, the application for setting aside’ emalls fpso fure, within the

Journai of Arab Arbitration 2008 - No. 2




484 TEXTS/ALAWS/STATUTES

scope of the court’s jurisdiction, a recourse against the decision rendered by the president
of the court or the withdrawal of this president from his office.

Article 327-52- The application for setting aside referred to in the aforementioned
article 327-51 shall be submitted to the court of appeals that falls within the
jurisdiction of the place where the award was rendered. Such application is admissibie
since the date of issuance of the award; it is no more admissible if not submitted
within the time fimijt of fifteen days. starting irom the notification of the award granted
exequallt

Article 327-53- The time limit for the application for setting aside referred to in the
aforementioned articles 327-48, 32’(’-49 and 327-51 shall stay the enforcement of the

arbitral award. . . S

.The app!ic}aﬁon submitted within the time fimit is- also supensive, unless the award
involves provisional enforcement, .

In this case, the authority hearing this app%ncanon shall stay the enforcemem if i
deems it just;fied

Article 327-54- The provisions of the aforementioned artche 327-37 shail not apply to
the application for setting aside.

Section lil- Conventronal Med:atlon
(Arlicle 327-55 — 327-69)

Section IV- Miscellangous provisions

.

Article 327-70- The provisions of the present chapter shall not be contrary fo the -
provisions that stipulate speci.ai: arbitration procedures for the seftiement of defined
disputes. ' ' S

Artic!ez.za.lfhe.\-provisions‘.of chapter. VH| of title V.of the above code of civil proc_edure‘
shall still be transitorily app!icable: .

- To arbitration agreements concluded before the date of entry into force of the
present law. ‘ ‘

-~ ‘To ongoing arbitral proceedings befoz'e the arbitral tribunals or pending before the
courts on the aforementiohed date until their final settlement and exhaustion of all means
of recourse, '

Article 3 The provisions of the 4" paragraph of article 5 of the an no. 53 95
msmutlng the commercial colrts shall be amended as IoElows

Arhcle 5 (4 paragraph) Thé'parhes may agree on submlttmg the dtsputes referred to
heremabove 1o arbnraﬂon and medlatlon in accordance wnh the pmvrswns of arttcles 306
to 327-70.0f the Code of Civil Procedure.
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